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Formulated in the time of a planned economy, the Administrative Litigation Law is
confronted with such challenges as inadequacy in providing remedy for rights, high
litigation costs, and malfunction of courts. The situation calls for reform and
development of the Law. An overall improvement shall be done on the Law from such
aspects as providing more effective remedies for rights, reducing administrative
litigation costs, strengthening the function of administrative litigation in dispute
resolution, optimizing the administrative litigation effect, preventing the dereliction or
abuse of administrative adjudicative power and upgrading the scientific level of the Law.
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INTRODUCTION

The establishment and development of administrative litigation system is so important
that it is an immortal monument in the history of China for constructing a society
governed by democracy and ruled by law. Its importance can never be overstated.
However, the Administrative Litigation Law, formulated 20 years ago in the planned
economy era, cannot sufficiently meet the growing demand for justice, nor can it keep up
with the progress achieved in the construction and development of the administrative law
system. Further improvement on the law becomes an urgent need. At present, the
amendment of the Administrative Litigation Law has been enlisted in the current
legislative planning of the National People’s Congress (NPC). Experts from the academic
and practical field have done comprehensive and profound research in relevant issues on
the amendment of the Administrative Litigation Law. This article intends to make further
study on the development and reform of administrative litigation system through a joint
view combining litigation theory and judicial practice.

Based on the above understanding, there is no doubt that the establishment of the
administrative litigation system is a profound and extensive revolution in China. But why
is it still necessary to carry out reform of the system when it has been highly praised? The
following concerns can be taken into consideration: to be designed mainly for supervising
administrative punishment acts, the Administrative Litigation Law fails to cover other
administrative acts in a scientific way.

The administrative litigation system was established late in China with little
experience available. When the Administrative Litigation Law was drafted, the basic
understanding of administrative acts was limited to the acts of administrative punishment
in judicial practice. However, the act of administrative punishment, important as one of
administrative acts, cannot represent or take the place of all other kinds of administrative
acts. To a great extent, the administrative litigation system was set up especially for
handling cases concerning the acts of administrative punishment and an overall
consideration is obviously missing in the design of the whole system. Therefore,
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numerous amendments and improvements are needed to make the whole system more
scientific and reasonable.

(1) The legislative thinking of gradually enlarging the scope of case acceptance in
administrative litigation falls behind the development in administrative law enforcement
and the level of judicial practice governed by administrative law.

The prior concern of the legislature in formulating the administrative litigation law
was to establish the system first, and then make improvement on it step by step. The
establishment of the administrative litigation system was an important political task put
forward at the 13th National Congress of the Communist Party of China (CPC) as a major
progress to reform the political system and construct a socialist democratic system under
rule of law in 1987. The establishment of the system is a great achievement itself. A lot of
work relies on future advancement and development, such as improving litigation
procedures, expanding the scope of accepting cases and perfecting the whole system. In
the 20 years following the promulgation of the Administrative Litigation Law, the scope
of administrative management expanded rapidly and the types of administrative acts
gradually increased, which makes the Administrative Litigation Law fall behind the social
development.

(2) Formulated in the time of planned economy, the Administrative Litigation Law
cannot fully adapt to or react to such social reality as the establishment of the socialist
market economy.

The administrative litigation system experienced a gradual development process in all
the countries. Great changes have taken place in the economic, political, cultural and
social systems in China since the Administrative Litigation Law came into effect.
Promulgated shortly before the planned economy was transformed into the market
economy, the Administrative Litigation Law inevitably bears its historic mark. In the time
that followed, the socialist market economy system was established, the socialist
democratic system improved, the request for rule of law from the parties concerned grew,
and the scope of administrative management and service expanded. Under such
circumstances, the failure to develop and revise the Administrative Litigation Law will
inhibit it from keeping pace with social development or satisfying the demand emerged in
social transformation, social management innovation and the construction of a
harmonious society.

To improve or revise the Administrative Litigation Law, the first step is to identify
problems in the provisions and enforcement of the Administrative Litigation Law, and
then make elaborate design and scientific revisions. Past experience tells us that if a
reform is conducted purely on a fanciful idea or carried out blindly without making sure
of the exact problem, the reform would be hard to continue and would finally cause harm
to the system itself. Therefore, we should keep a clear mind in finding problems and
addressing them in the renovation process. Up to now, the following major agreements
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have been reached on the existing problems of administrative litigation.

Insufficient remedies for rights. Providing sufficient and effective remedies to parties
concerned is the prior concern of the administrative litigation. During the 20 years
following the promulgation of the Administrative Litigation Law, nearly 1.8 million
administrative cases of first instance were heard by the courts, which greatly protected the
legitimate rights of citizens, legal persons and other organizations. Statistics show that
defendants of 20% cases in average lost the suits for these years, which is a relatively
high rate as compared with other countries in the world. However, it is still not scientific
enough to make simple comparisons based on statistical data because such comparisons
often omit the insufficiency of remedies in Chinese administrative litigation system.

High litigation cost. At present, the administrative litigation cost is relatively high as
compared with low litigation efficiency. Study on administrative litigation efficiency
shows that the rate of over-time adjudication in administrative litigation is much higher
than that of civil and criminal litigations. Although the complexity and difficulty in
mediation may partly account for this high rate, there still exists the fact that the average
amount of cases heard by an administrative judge is 10 percent less than their
counterparts in civil and criminal litigations, which reflects low efficiency in
administrative litigation.

Misplaced judicial functions. Malfunction of administrative litigation exists in:
(1) overly strengthening its purpose of protecting administrative organs to exercise their
administrative powers according to law. Provisions to this effect in the Administrative
Litigation Law violates the principle of “equal positions for all parties before law”
stipulated in the same law and causes a lot of negative effects in judicial practice;

(2) overly strengthening the supervision function of courts. The Administrative
Litigation Law emphasizes too much on the supervision function of courts on
administrative acts and ignores disposition right of parties concerned; (3) ignoring the
court’s function in reviewing non-contentious administrative acts; and (4) ignoring the
court’s function in dispute resolution. In administrative litigation, the court focuses too
much on reviewing the legitimacy of an administrative act while not fully attending to
the claims of the plaintiff. As a consequence, sometimes although a case is closed, the
dispute remains unresolved. Such result is a deviation from the basic function of
administrative litigation.

Improper empowerment and entitlement. On the one hand, the Administrative
Litigation Law does not grant enough power to the courts, which severely affects the
actual efficiency of administrative litigation. On the other hand, the Administrative
Litigation Law does not grant enough rights to parties concerned. As a result, they cannot
restrict and supervise judicial power effectively. The insufficient empowerment of courts
exists mainly in the following areas. First, the courts are not empowered to review the
legitimacy of a normative document. Second, to a certain degree, the court also cannot



6 FRONTIERS OF LAW IN CHINA [Vol. 9: 1

review the rationality of such document. Finally, insufficient entitlement of parties exists
in the limited scope of case acceptance and imperfect litigation rights, which makes it
difficult to exert effective restrictions and supervisions on administration power.
Insufficient empowerment causes weak judicial supervision and inability in granting
judicial remedy. Insufficient entitlement, however, may lead to abuse of judicial power,
and thus give rise to judicial corruption. Drafted under the historical background, the
Administrative Litigation Law should be evaluated historically and dialectically. We
cannot blame much on the past legislation technology with current ideas. In addition, a
compromise had to be made even when the Administrative Litigation Law was drafted to
meet all aspects halfway. With the development of judicial practice, some ideas and
methods proved to be mature in judicial practice can be adopted in the legislation now.
The Administrative Litigation Law can be, from the author’s point of view, improved
from the following 6 aspects.

I. TO IMPROVE THE EFFECT OF REMEDY FOR RIGHTS

A. To Construct the Administrative Judicial System in a Rational Way

The priority in amending the Administrative Litigation Law is to construct a logical
administrative judicial system. This problem is special with its distinct Chinese
characteristics and only prevailing in administrative litigation. In most cases, the one who
appeals or complains is usually the administrative counterpart, which reveals that, under
the current judicial system, cases are generally adjudicated in favor of defendants. Unfair
judgment or corruption of judges might be one of the reasons. Nevertheless, illegal
intervention from local party committees or governments explains why the court cannot
let the administrative body lose the case. Research by grassroots courts shows that the
most difficult cases for courts to handle are usually the cases in which the government of
a county or township is held as defendant. For example, once a township government
loses a case, the court will lose the support of the whole delegation at the local people’s
congress. The Supreme People’s Court tried to solve such problems through cross
jurisdiction or jurisdiction at higher level, which did not result in ultimate solution. The
overlapping of administrative zoning with jurisdiction zoning will inevitably cause
intervention in the handling of administrative cases by administrative sections. It has
become a common sense in academic circles that the current administrative judicial
system has to be changed. Therefore, the most important issue in amending the
Administrative Litigation Law is to construct a logical administrative judicial system.
Some scholars suggest that a separate administrative court system as the courts of
maritime affairs be established. Some other scholars with a view of making improvement
step by step suggest that a reform of the centralized administrative jurisdiction at
grassroots courts under the intermediate court level be carried out according to the
principle of separating the administrative zoning from jurisdiction areas. In the view of
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the author, no matter what system will be adopted to improve the current system, the
principle of keeping away local intervention and maintaining judicial justice should
always be followed. There are a lot of suggestions of improvement, such as setting up an
independent administrative court system, reform of centralized jurisdiction in local courts
according to the principle of separating the administrative division from the judicial
division, and so on. No matter which method is adopted, the author argues that the prior
value is to promote judicial justice and eliminate local intervention.

B. To Mitigate the Function of the Court
in Upholding the Exercise of Administrative Power

The present Administrative Litigation Law overly emphasizes on the court’s
responsibility of upholding the exercise of functions according to law by administrative
organs. Article 1 of the Administrative Litigation Law provides for the “upholding.” Some
local party or government leaders insist that the court shall uphold all the administrative
acts whether they violate the law or not. Such opinion causes obvious negative effect in
judicial practice. However, as a matter of fact, the validity of an administrative act comes
from itself instead of the judgment of a court. It does not have to be sustained by a court
through judicial proceedings. The adjudication of upholding administration acts was
provided in the Administrative Litigation Law for winning the support of administrative
organs at the time when it was drafted. With the development of judicial practice and
enhancement of administrative organ’s awareness of the rule of law, it is time to eliminate
the provision on safeguarding the exercise of administrative powers by administrative
organs. Nevertheless, the elimination of such provision does not necessarily mean that
lawful administrative acts should not be upheld. On the contrary, judges shall still uphold
any lawful administrative acts or reject unlawful claims of plaintiffs.

C. To Enlarge the Scope of Cases That May Be Accepted by Administrative Courts

Based on different considerations, expanding the scope of cases that may be heard by
administrative courts becomes a common view among the parties concerned,
administrative organs and party or government leaders at present. They all agree to
incorporate the handling of administrative disputes into legal procedures. The concept has
been widely accepted and proved by judicial practice that court participation in handling
administrative disputes will be more helpful, as compared with petitions to higher
authorities, in solving disputes over justice and fairness.

The following matters should be taken into consideration when expanding the scope
of cases that may be heard by administrative courts:

(1) Redefining the object of administrative litigation. Currently, the court only
reviews the legality of an administrative act. It is necessary to put administrative disputes
between administrative organs and administrative counterparts under court’s review.
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(2) Expanding the scope of rights to be protected. Due to the historical conditions, the
Administrative Litigation Law only protects personal rights and property rights.
Provisions concerning other rights are not prescribed in the Administrative Litigation Law.
Although the judicial interpretations of the Supreme People’s Court adopt that if an
administrative act has caused adverse effects on civil rights and obligations of citizens,
the case concerning the act shall be accepted by the court and shall be heard, such an
opinion still needs to be officially made to law.'

(3) Expanding the range of actionable administrative acts. In other words, the
administrative power to finalize a binding ruling shall be limited.

(4) Properly introducing the mechanism of review of other normative documents.
Scholars in academic circles have conducted profound research in whether or not judicial
review should be imposed on abstract administrative acts. Most people agree that abstract
administrative acts shall be reviewed by the court. Debate continues on the question of
whether or not the rules shall be included in the normative documents to be reviewed by
the court. Most people agree that the review of normative documents superior to rules
shall be carried out in accordance with the provisions of the Legislation Law and other
relevant regulations, and the court shall carry out the review of the legitimacy of
normative documents with lower authority than rules.

D. To Set Qualification Requirement on Administrative Litigation Plaintiffs

In a way, insufficient remedy for rights is caused to a large extent by unreasonable
restrictions on plaintiff’s qualifications. Article 2 of the Administrative Litigation Law
provides that, where citizens and legal persons or other organizations consider that a
specific act of an administrative organ or its personnel has infringed their lawful rights
and interests, they shall have the right to institute proceedings in the court. “Consider” is
a very flexible standard and is very difficult to apply in judicial practice. Through its
judicial interpretations, the Supreme People’s Court prescribes that a qualified plaintiff
shall be the one who has “legal interests” in the matter. Such provisions lay down too
much requirement on plaintiff’s qualifications. They are not enough to protect the lawful
rights and interests of citizens, legal persons and other organizations and need to be
redefined in a scientific way.” In addition, qualification requirement on plaintiffs differs

! The second paragraph of Article 1 of the Interpretations of the Supreme People’s Court on Several
Issues Concerning the Implementation of the Administrative Procedure Law of the People’s Republic of China
(hereinafter referred to as the “Interpretations”) provides that the court will not hear cases concerning acts that
have no actual effects on the rights and obligations of citizens, legal persons and other organizations. It can be
concluded that cases concerning acts that have actual effects on the rights and obligations of citizens, legal
persons or other organization are within the scope of acceptance of courts.

2 Article 12 of the Interpretations provides that citizens, legal persons or other organizations that have
legal interests in a specific administrative act may bring a lawsuit to the administrative court if they are not
satisfied with the act.
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according to different types of litigation. So it is necessary to distinguish different
situations. For example, plaintiffs qualified for litigation concerning public interest shall
be provided separately and explicitly by specific law.

E. To Set Time Limit for Commencement of Administrative Action in a Scientific Way

Article 39 of the Administrative Litigation Law provides two kinds of time limit:
Citizens, legal persons or other organizations that need to bring a lawsuit to the court
directly shall do so within 3 months from the date on which they know that a specific
administrative act is performed, unless otherwise provided by law. At present, different
specific laws provide differently for the time limit for commencement of lawsuits. Some
time limits are so short that parties concerned easily miss the time limits, while some time
limits are so long that they cause uncertainty to the validity of an administrative act in a
long term. Therefore, the time limit for commencement of administrative action shall be
specified reasonably.

Some issues should be taken into consideration when specifying such time limit:
(1) making the time limit for commencement of consistent action, i.e. changing the current
time limit of 3 months to 1 month, which is more common for most cases; (2) setting up
special time limit for commencement of actions. For such occasions as those under which
the cause of action is difficult to be found, the previous action which led the
administrative organ to make a decision has changed, the normative document based on
which an administrative act was undertaken has been changed or the action is concerned
with such major property rights as the right to real estate, a special longer time limit for
commencement of action shall be prescribed separately; (3) setting up maximum time
limit for actions. An interested party who does not know about an administrative act shall
file his/her case within 1 month since the day he/she gets to know or shall know about the
administrative act; and (4) establishing an extension system and statue of repose system
for time limit for commencement of actions.

F. To Adjust the Defendant Qualification System

The Administrative Litigation Law provides that, for cases which were subject to
administration review, where the review decides to uphold the original specific
administrative act, the administrative organ which has performed the original specific
administrative act shall be held as the defendant; where the reviewing organ overrules the
original specific administrative act, the reviewing organ shall be held as defendant. The
provision was made out of the consideration that the position of the defendant shall be
kept at a level as low as possible; and if the reviewing organ sustains an administrative
act, the original administrative act will continue to be valid. Therefore, the organ which
has performed the original act shall be held as defendant. In practice, however, unwilling
to be held as defendant after they change an administrative decision, some of the
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reviewing organs try to uphold most or all the administrative decisions, especially those
which have caused repeated petitions through letters or visits. With the attempt to keep all
the conflicts and disputes at grassroots level, the reviewing organs are more willing to
make the sustaining decision even at the cost of its own function. Therefore, some experts
suggest that the supervision function of the reviewing organ shall be strengthened. Even
if it upholds the administrative decision, the reviewing organ shall still be held as the
defendant or co-defendant as per some other scholars. Some scholars suggest that the
reviewing organ can act as an agent to appear before the court or the reviewing organ can
entrust the administrative organ which has made the original decision to appear before the
court. In my opinion, no matter what method is adopted, the supervision function of the
reviewing organ as provided in the Administrative Litigation Law shall be strengthened.

G To Adjust the Jurisdiction System

The provisions in the current Administrative Litigation Law concerning jurisdiction
are very simple. The jurisdiction system shall be adjusted reasonably according to the
problems found in the judicial review practice. Currently, the main concerns are:

(1) To implement centralized jurisdiction at courts lower than intermediate courts. The
best solution for grassroots court’s difficulty in case filing, trial and execution is to set up
a cross-region administrative court system. If this goal cannot be attained for the time
being, an alternative plan can be considered, i.e. to break the limitation caused by
administrative zoning at courts under intermediate courts, and designate certain grassroots
courts to impose centralized jurisdiction or cross-jurisdiction over administrative cases.

(2) To give the parties concerned more options within the scope provided by law so as
to better protect the rights of parties concerned. Where a citizen, a legal person or an
organization considers that a case of major importance is very complicated or it is not
suitable for the court that has jurisdiction over the case to exercise its jurisdiction, he/she
may apply to a higher court to designate a court to hear the case.

(3) Based on current provisions in judicial interpretations, to strengthen the power of
higher courts to hear cases of lower courts or to designate other courts to exercise
jurisdiction so as to keep away local illegal interventions in court decisions. Where a
higher court considers that it will be much better if it hears a case directly or appoints
another court within its jurisdiction to hear a case over which a lower court has
jurisdiction, it may do so according to its own decision.

H. To Establish a System under Which an Applicant Can Bring an Action
to a Higher Level Court

At present, the difficulties in administrative case filing remain serious. Among all
other reasons, illegal intervention by local party or government leaders, or encumbering
court’s function by enacting local normative documents are obvious. Illegal interventions
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of such kind seriously damage the litigation right of parties. Consequently, they cannot
effectively get their claims for satisfied remedy. Therefore, a cross-level action system
shall be established for cases which cannot be filed with the court at the expiration of
time limit. If a court fails to file it or make any ruling on the case within 7 days since it
receives the case, the applicant may bring the case to the court at the next higher level.
The court at the next higher level shall file the case if the conditions for case filing have
been met; and after filing the case, the court at the next higher level may transfer the case
to other courts, designate a lower court to hear the case or just hear the case itself.

I1. TO REDUCE THE COST OF ADMINISTRATIVE LITIGATION

The cost of administrative litigation is a major concern of parties about whether or not
to seek relief for rights, and to a great extent it determines the possibility of supervision
over administrative acts by courts. As a result, reducing administrative litigation costs
(especially hidden costs), is the key point to effectively enhance the value of
administrative litigation and make administrative litigation work well. Attention shall be
paid to the following matters in efforts to reduce litigation costs.

A. To Create a Summary Procedure

Summary procedure was not introduced to the Administrative Litigation Law out of the
consideration that administrative acts usually concern public interest. The purpose of
administrative litigation might not be attained through single-judge proceedings, and parties
may not show enough confidence. In judicial practice, collegial system is applied to
enhance credibility and cope with unlawful interventions. At present, the number of
administrative cases filed and heard by local courts in different regions differs greatly.
Grassroots courts in areas such as Beijing, Shanghai and Zhejiang province have to hear
700 to 800 cases per year under great pressure. In most of the cases, facts are clear, legal
relationships are simple and thus provisions of summary procedure in civil litigation can be
used as reference for administrative litigation. Upon the approval of the central government,
the Supreme People’s Court issued the Circular on Carrying Out the Pilot Projects for
Summary Procedure in Administrative Litigation. The result turns out to be good in practice.
Therefore, the summary procedure shall be added to the Administrative Litigation Law
when it is amended. Meanwhile, the scope of cases in which summary procedure can be
applied shall be controlled. The summary procedure can only be applied in cases of first
instance with clear facts, simple legal relationship and explicit obligations and rights.

B. To Create an Emergency Procedure

In judicial practice, we cannot fail to notice that in some special cases, even though
the parties concerned may finally win the suit according to general proceedings, the
irrevocable results the parties concerned having suffered may have spoiled their victory.
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For example, in the suits of election qualifications or exam qualifications, with the vote
day or the exam day coming close, the legitimate rights and the interests of parties
concerned can only be properly protected if they win the case before the election day and
the exam day. As the old saying goes, “justice delayed is justice denied.” Therefore, an
emergency procedure shall be specified with reference to relevant regulations on special
procedures in the Civil Procedure Law (CPL) or foreign rules on emergency procedures.
Generally speaking, cases to which an emergency procedure can be applied shall be
closed within 15 days after the cases are filed. In an emergency procedure, where a
plaintiff applies for suspension of an administrative act when he/she brings the case to
court, the court shall make a ruling to suspend the execution of the administrative act
within 48 hours if, after its review, the court considers that suspension of the act will be
helpful to protect the plaintiff’s vital interests without damaging the interests of the State
and the public. In spite of this, being a kind of special procedure, emergency procedure
shall be applied within certain scope.’

C. To Create a Pre-trial Procedure

At present, there is no pretrial procedure in the Administrative Litigation Law. As a
result, the facts and legal issues, no matter complicated or not, can only be ascertained at
court hearing as is called “everything at court” by many scholars. This practice may lead
to insufficient preparation before trial, stretched-out court hearing and handling and
numerous court openings, which will affect the quality and efficiency of the court.
Therefore, it is necessary to create a pre-trial procedure. Pre-trail procedure refers to a
procedure created, before the court’s opening, for judges to find out issues at dispute and

3 There are two kinds of emergency procedures in France, i.e. the emergency procedures for ordinary
laws, and the emergency procedures for specific laws. The former includes the emergency procedure for
temporarily suspending the execution (référé-suspension), the emergency procedure for maintaining basic
liberty (référé-sauvegarde) and the emergency procedure for preservation (référé-conservatoire); the latter
mainly refer to the procedures provided in specific laws and the laws of European Community, which include
fiscal emergency procedures (référé-fiscal), audiovisual emergency procedures (référé-audiovisual) and
emergency procedure pre-contracting (référé-provision). See A Sketch of Administrative Litigation in France:
History, Structure, Characteristics and Challenges — Perspective on the Regional Administrative Litigation
Mode, Administrative Law Review III (Sep. 2008) by Jin Banggui and Shi Pengpeng. Article 6 of the
Administrative Procedure Act of Macao Special Administrative Region provides that the emergency
procedure can be applied in the following situations: appeal process of cases concerning administrative acts
which are involved in the formation of the public works contracts, continuing supply contracts and labor
service contracts for public interests; litigation process of cases concerning election; litigation process about
providing of information, accessing files or issuing of proof; process concerning suspension of the
effectiveness of relevant administrative acts and regulations; process concerning making a ruling to do certain
acts; process concerning investigation of evidences in advance; and process concerning taking non-particular
prevention and control measures. See A Sketch of Administrative Litigation in France: History, Structure,
Characteristics and Challenges — Perspective on the Regional Administrative Litigation Mode,”
Administrative Law Review III (Sep. 2008) by Jin Banggui and Shi Pengpeng.



2014] IMPROVEMENT OF THE ADMINISTRATIVE LITIGATION SYSTEM 13

locate relevant legal problems through reviewing case materials and to take measures to
get the case ready for trial. The pretrial procedure will be helpful in clarifying claims and
issues at dispute, exchanging and fixing evidence and promoting the settlement of
disputes. In the author’s opinion, except for cases to which summary procedure is applied,
the Administrative Litigation Law shall make it clear that all other regular administrative
cases shall be handled with pre-trail procedures.

D. To Establish a Representative Action System

As a number of administrative cases involve many people, the representative action
system can be set up for the convenience of trials. Where the number of plaintiffs in one
case is more than 5, 1 to 5 representatives among them shall be elected to take part in the
trial; where no such person is elected within the specified time limit, the court may
designate representatives for them based on its function and power.

E. To Establish a Model Litigation System

In the countries where the continental law system prevails, the mode of selecting
some of the plaintiffs to institute an action is adopted for cases with substantially the
same background or concerning substantially the same administrative acts. The final
judgment of such cases will be used as res judicata on later cases.® This system can be
introduced to China. For example, for cases concerning requisitioning of state-owned
land on which houses are built, if there are many people who all object to the
compensation standard, the court may accept the action application of some of them first,
and file the cases of others at the same time. Once the compensation standard is
established after the court hearing, the court decision shall apply to other similar cases. In
this way, the administrative litigation cost can be reduced, and the efficiency of the
litigation will be improved in a positive way.

F. To Implement a Lawful Summon System

With reference to the try-out edition of the Civil Procedure Law, the Administrative
Litigation Law establishes the two-summon-for-default-judgment system, i.e. where a
plaintiff fails to appear in court without a proper reason after having been legally summoned
twice by the court, he/she shall be deemed to have applied for withdrawal of the case; where

* For instance, Article 93a of Administrative Court Act of Germany provisions for model litigation, which
is if the number of actions concerning the lawfulness of an administrative act exceeds 20, the court may
choose to hear one or some of the cases and suspend the hearing of other cases. The court may adopt the
evidence of the model litigation case when hearing other cases. Article 29 of Administrative Procedure Law
of Taiwan provides that among a group of people who share the same interests, 1 to 5 persons of them may be
chosen to sue or be sued. Where such persons are chosen or designated to act as the parties concerned in the
case, other people can be relieved from the case.
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a defendant fails to appear in court without a proper reason, the court may make a default
judgment. This system has been cancelled in the Civil Procedure Law of 1991. In judicial
practices, some administrative organs, taking advantage of this provision, refuse to perform
their obligations to appear in court or choose to appear in court after having been summoned
twice, which, to some extent, do great harm to the court’s authority.” Such provisions shall
therefore be amended in new Administrative Litigation Law.

G. To Establish a No-Defense-for-Acknowledgement System

The Administrative Litigation Law provides that an administrative organ has to bear
the burden of proof and the responsibility of defense. There are specific provisions in
the Administrative Litigation Law with regard to the burden of proof of the
administrative organ. However, no provisions are made if an administrative organ fails
to make defense. In other countries, plaintiff’s claims are deemed to be acknowledged if
the administrative organ fails to make defense; and vice versa, if the plaintiff fails to
make defense when the defendant makes a counterclaim, the defendant’s counterclaim
will be deemed to be acknowledged.® In order to urge the administrative organ to make
defense according to law, this system shall be made clear in new Administrative
Litigation Law.

H. To Establish a Scientific Evidence Disqualification System

The core of evidence disqualification is that if a party concerned fails to provide
evidence within the specified time limit, the evidence shall then be rejected at the
cross-examination process even if it is provided later. Obviously, it will be excluded if the
reason for adducing proof after the specified time limit is not because of the personal
intention of the parties concerned. At the same time, if a defendant refuses to produce
evidence, where the evidence produced by a third party can support his/her claim, or the

> To solve the problems in judicial practices, in the Reply on How to Understand Article 48 of the
Administrative Litigation Law of the People’s Republic of China issued on 17 November 2008, the
administrative division of the Supreme People’s Court made clear that where the defendant cannot produce
the evidence and basis for the specific administrative act at suit to the court within the prescribed time limit
and the defendant fails to appear in court without justification after being summoned once by the court, it will
be fine for the court to make a judgment to repeal the specific administrative act at suit.

® For instance, Article 54 of the Administrative Procedure Act of Macao Special Administrative Region
provides that not making defense or contention will be deemed to acknowledge the facts stated by the other
party, unless, examined against the defense made as a whole, such facts are obviously contentious with the
defense, or such facts cannot be self-acknowledged or are obviously contentious with the administrative case
files used for investigation. Paragraph 3 of Article 33 of the Administrative Litigation Law of former
Yugoslavia provides that the defendant shall hand over to the court all the materials relevant to the case
within the prescribed time limit; if the defendant cannot hand over such materials to the court or fails to do so
with an excuse, the court may make a judgment on the case without the materials.
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court gets the evidence by itself in accordance with its function and power, in order to
protect lawful rights and interests of the third party, the administrative act at suit cannot
be deemed to have no evidence.’

III. TO STRENGTHEN THE DISPUTE RESOLUTION OF ADMINISTRATIVE LITIGATION

In Chinese administrative litigation, there are problems of high appeal rate, high
complaint rate and low judgment satisfaction rate. One of the important reasons is that the
dispute resolution function of administrative litigation is not given full play. To address
the problems, we need to focus on the following:

A. To Re-program the Administrative Dispute Resolution

The basic function of administrative litigation is to protect the legitimate rights and
interests of administrative counterparts and supervise and safeguard the performing of
their functions and duties by administrative organs according to law. In the former part of
this article, we have discussed the issue of freeing the court from its duties of
safeguarding administrative organ’s performing duties and functions according to law. We
will spare further discussion on this issue. In the author’s opinion, the function of
administrative litigation can be divided into different categories as direct function and
indirect function, and basic function and derivative function. Resolution of administrative
disputes falls within the direct and basic function category, while protecting the rights and
interests of the parties concerned and supervising on administrative organs are indirect
and derivative function of the court as not only the court, but other organs with public
power shall also perform such functions. Therefore, it shall be made clear in the
legislative purpose that administrative litigation shall play the function of solving
administrative disputes.

B. To Construct a Reconciliation Promotion Mechanism

At present, solving disputes through reconciliation is not only helpful to construct a
harmonious socialist society, but also consistent with the trend popular in other countries
of solving administrative disputes through an informal adjudication process.® Statistics

’ For instance, Article 8 of the Regulations on Several Issues Concerning Hearing of Administrative
License Case made by the Supreme People’s Court provides that, where the defendant fails to produce
evidence or produces evidence after the prescribed time limit without justification, the third party who has
interest in the sued administrative license act can provide evidence to the court; if the evidence provided by
the third party or collected by the court can prove that the administrative license act at suit is legal, the court
shall make a judgment to reject the plaintiff’s claim.

8 Article 106 of the Administrative Court Act of Germany provides that, if the parties concerned have the
disposition right over the reconciliation subject, in order to completely or partially end the lawsuit, the parties
concerned may manage to reach into reconciliation through making written records in the court or in front of
the designated and assigned judges.
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show that in common law countries, only 10% administrative cases are handled through
litigation process, while the other 90% disputes are solved through informal adjudication
procedures. Generally speaking, the reconciliation system compels the parties concerned
to reach reconciliation on their own initiative based on their evaluation on litigation
results, the time and cost they have to spend on proceedings and the unfavorable
consequence of not responding the judgment. But of course, not all administrative cases
can be settled through reconciliation. Reconciliation can only be applied, under the
precondition of voluntariness and lawfulness, upon which the administrative organ has
discretion.

C. To Provide for the Close of Case by Mediation

The Administrative Litigation Law provides that mediation shall not be applied in
administrative cases for three main reasons: (1) The public power exercised by
administrative organs cannot be disposed freely, and constructed mainly for
administrative punishment. the Administrative Litigation Law didn’t make room for
negotiable administrative punishment at the time of its promulgation; (2) there are
concerns that parties to the administrative litigation are under unequal status before
law, and defendants may take advantage of their position to cause unfair mediation; or
(3) mediation may reduce the number of cases in which administrative organs lose the
suits, which may lead to poor social effect. Current status shows that with the growing
number of administrative cases, more and more of which start to involve the
disposition of civil rights and interests. It is now feasible to set up a mediation
mechanism. Nevertheless, negative effect of mediation shall be given enough
attention as well. Where mediation is not applicable to a case, then mediation shall not
be carried out forcibly in the case to avoid unfair results caused by the advantageous
position taken by an administrative organ. At the same time, the content of mediation
shall not violate laws or harm state interests, public interests, the legitimate rights and
interests of other persons.

D. To Allocate Burden of Proof

Reasonably allocating the burden of proof is helpful to reduce and inhibit the
occurrence of administrative disputes. It may also help to reduce irrational repeated
appeals. In this sense, the burden of proof has the function of reducing lawsuits and
solving disputes. Designed mainly for imposing administrative punishment, the current
Administrative Litigation Law provides that the administrative organ shall bear the
burden of proof for the administrative act it has committed because there shall be
corresponding evidence to support its act when it decides to make an administrative
punishment. However, as administrative acts are becoming more and more complicated,
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they are neither reasonable nor scientific to allocate the burden of proof entirely to
administrative organs, no matter what administrative acts will be. Statistics show that a
large number of administrative cases are closed by prosecution dismissed or filing of case
refused with the proportion much higher than that in civil litigation, which, to some
extent, reflects that there is abuse of litigation in administrative cases.” Reasonably
allocating the burden of proof will be an important method to prevent the abuse of
litigation.

E. To Annex Civil Action to Administrative Litigation

The current Administrative Litigation Law does not make clear the possibility of
settling incidental civil disputes in an administrative litigation because, at the time of its
formulation, administrative cases were mostly cases concerning administrative
punishment. In addition, there were debates within the court on whether or not a civil
proceeding could be annexed to administrative proceedings as some people exclaimed
that by doing so, the administrative court might go beyond its functions and powers. At
present, administrative cases concern more and more about the handling of civil rights
and interests, and the court’s current mode of separating the jurisdiction over the same
matter between the administrative division and civil division has been widely criticized
by the society. Now it is time to establish an important system. The Supreme People’s
Court has actually established this system through its judicial interpretations and judicial
policies, which needs to be officially written into law.'® In principle, where there is a
dispute over the legitimacy or validity of an administrative act in a civil or criminal
litigation, the case shall then be heard by an administrative court. The relevant civil or
criminal litigation shall be suspended if the administrative proceeding is in process.
Where an administrative litigation is established under the precondition that there exists a

° For instance, there are 1,783,272 first-instance administrative cases within the whole country from 1989
to 2011; among them, 148,114 are rejected by the court.

10 For instance, Article 61 of the Interpretations provides that, where the defendant makes a decision over
the civil disputes between equal civil subjects in violation of the law, if parties concerned with the civil
disputes request the court to settle the relevant civil disputes at the same time, the court may entertain such
request in the case handling. The second paragraph of Article 12 of the Regulations on Several Issues
Concerning Hearing of Administrative License Case made by the Supreme People’s Court provides that, in a
case concerning administrative license, if the parties’ concerned request the court to settle the problems on
civil compensation, the court may entertain such request in the case handling. In the Several Opinions on
Doing Well the Administrative Adjudication Work under Current Situation, the Supreme People’s Court makes
clear that we shall give full play to the function of administrative litigation in settling incidental civil disputes.
When handling cases concerning administrative rulings, administrative confirmation, and administrative
treatment and issuing of property right documents made by administrative organs for settling disputes
between equal subjects, the administrative court may settle the relevant civil disputes based on the
applications of the parties concerned. We shall properly handle the overlapping of administrative litigation
overlapping with civil litigation and prevent contradictions or prevarications.
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civil legal relationship first, if the legal relationship is a civil relationship and the
litigation concerned is not yet completed, the court shall adjudicate to suspend the
administrative litigation.

F. To Enlarge the Application Scope of Alteration Judgment and Compulsory Judgment

The debate on whether or not the court shall be given the power to alter an
administrative act was heated when the Administrative Litigation Law was being drafted.
The court and the administrative organ are holding totally opposite positions. From the
perspective of settling disputes, the court insisted that the court’s power to alter should be
provided in the law; from the perspective of function division, administrative organs
objected to give the court the power to alter their decisions. The legislature adopted a
compromised solution at last — which is to allow the court to alter administrative organ’s
decisions only when an administrative punishment is obviously unfair. Speaking from a
worldwide point of view, such alteration power of court has been recognized by many
countries.'' Nowadays, most scholars, even administrative organs agree that the court’s
direct alteration of an administrative decision will help to reduce administrative costs and
to close cases by solving disputes.

Therefore, the court’s power to alter administrative decisions shall be made clear in
the amended Administrative Litigation Law. The court may make alteration judgment in
the following circumstances: (1) cases involving handling of civil legal relationships,
such as administrative ruling cases; (2) cases involving state compensation; (3) the
administrative act is about numbers and not about confined discretion;'? (4) cases
concerning administrative contracts; and (5) cases concerning anti-dumping, wrong
calculation of the margin of dumping or anti-dumping tax by administrative organs.

G. To Regulate the Conditions, Causes, Time Limit and Procedures for Retrial Application

The number of retrial cases is increasing year by year, which, to some extent, reflects

""" For example, in a suit against full jurisdiction in French administrative litigation, the judge can revise
and alter an administrative act or to make a decision to replace the original administrative act. See page 694
of the French Administrative Law published by the Press of China University of Political Science and Law in
1988. According to the provisions in Article 130 of the Administrative Court Act of Germany, when the
“discretion comes down to zero,” the judge may alter the original administrative act directly. In common law
countries, the court may alter an administrative act concerning the calculation of numbers (for example, the
price of a penalty); as for incidental civil acts, almost all countries recognize the court’s power to alter
administrative acts without worrying about judicial right’s infringement on administrative rights.

'2 The Supreme People’s Court holds the opinion that, for the determination of the amount of social
insurance fees and worker’s salaries, if the basic facts recognized by the administrative organ is true, but the
calculation of the relevant amount is wrong, the court may determine the relevant amount according to law.
See Several Opinions on Doing Well the Administrative Adjudication Work under Current Situation by the
Supreme People’s Court on June 26, 2009.
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the existence of unfair justice. However, re-appealing of parties concerned is another big
reason. This indicates that it is necessary to re-evaluate the current standards of “no
distinction” and “no classification” in filing retrial cases. A scientific retrial system shall
be constructed with improvement in the following aspects: (1) The time limit for retrial
application shall be set scientifically. The current time limit for retrial application is two
years. For common cases, the 2-year time limit is too long. For cases in which new
evidence is found or for cases judgments of which are made based on some legal
documents and such legal documents have been amended, the 2-year time limit appears
to be too short. Therefore, the time limit for different cases shall be specified differently.
(2) The causes for retrial application shall be defined. A more specific and clear cause for
retrial will be more helpful in filing and handling cases. The original provisions on retrial
application are so ambiguous that the retrial condition is not clear and the filing staff are
empowered with too much discretion, which is not helpful to reduce the appeal rate of
administrative cases. The provisions on causes for retrial may be improved with a clear
list specifying the qualified situations as it is done in the Civil Procedure Law. And, (3)
the channels for getting retrial shall be controlled. At present, many state organs such as
the People’s Congress, administrative organs, courts and procuratorates will all be
involved in handling appealed or petitioned cases. Different results from these organs
may arouse the parties’ severe doubt on court’s judgments and bring a lot of trouble to
close cases and stop petitions. Therefore, it is necessary to redesign the channels for
getting retrial. A retrial applicant can apply to the procuratorate for protest only if he/she
is not satisfied with a retrial judgment.

IV. TO OPTIMIZE THE ADMINISTRATIVE LITIGATION EFFECT

Currently, legal effect and social effect of administrative litigations are not fully
reflected, and the function of administrative trial does not work well. To solve this
problem, the system must be adjusted to achieve optimized effect.

A. To Define the Application Scope of Public Law and Private Law

At present, certain disputes of public law are solved through civil litigation (for
example, cases concerning administrative contracts or voter’s qualification cases). In
judicial practice, however, as the rules of public law and private law are completely
different, handling a case of public law with rules of private law may cause substantial
injustice. For example, in cases concerning distribution of resources between villagers’
self-management organizations and villagers, the principle of autonomy of the will may
lead to casual and unfair distribution. This type of cases shall be handled with the
principles of fairness, equality and proportionality in public law. In fact, adopting rules of
public law to solve relevant disputes not only ensures the case handling effect, but also
safeguards public interests and individual rights and interests. At the same time, in order
to prevent the “the occasion of gap between private law and public law,” disputes that
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cannot be solved with rules of private law shall, as the court presumes, be solved with
rules of public law."

B. To Establish an Administrative Litigation System on Public Interest

Nowadays, with the growth of economic activities, conflicts and disputes in social life
also increase rapidly. Some tort acts start to affect more people in a wider scope and in a
longer time with more severe damage. Administrative cases involving public interest
protection emerge with great varieties. In the administrative management domain,
administrative acts concern not only individual rights, but interests of the State and the
public as well. At present, administrative litigation cases on public interest mainly
concern issues of administrative planning, administrative public property, public service,
protection of state-owned assets, industry competition, natural resources, public works
construction, policy-oriented administrative monopoly, product quality supervision,
environment supervision, medical injury, etc. It can be concluded that implementing
scientific outlook on development in administrative proceedings is hard to realize without
establishing a public interest litigation system. The problem that needs to be addressed
first in public interest litigation is the qualification issues of plaintiffs who have no
interests or no direct interests in the matter concerned. Two ways can be tried for the
moment: (1) make the procuratorate to institute such litigation; and (2) make special
organizations as provided by law to institute such litigation.

C. To Establish a Chief Administrative Officer Appearance-at-Court Mechanism

A chief administrative officer court appearance mechanism will help to improve the
government’s image of carrying out administration according to law and help the chief
administrative officer to know more about the true situation of a case and the problems
existing in enforcing administrative law. The State Council has made provisions about
this mechanism in its relevant documents.'* At the same time, the court appearance of the
administrative officer will help in rapid handling of cases because the officer can make
decisions right away for some cases, which will be a good move to promote reconciliation
or settlement of disputes between parties. Therefore, for important administrative
proceedings, a defendant’s legal representatives are required to appear in court; where
he/she has proper reasons for not being able to show up at the court, one deputy

13 For example, the administrative litigation system of Germany is a covering-for-all litigation system.
All the non-constitutional public law disputes which cannot be handled by the federal court or other courts
may be settled in the administrative court. Article 3 of the Administrative Procedure Law of Taiwan provides
that disputes in public law shall be handled by administrative courts unless otherwise provided by law.

' The Opinions on Strengthening the Construction of a Government Ruled by Law promulgated by the
State Council on 10 October 2010 provides that chief administrative officers shall appear in court actively in
major administrative cases.
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representative shall be designated to appear in court.

D. To Position the Function of Pretrial Procedure

In the past, the pretrial procedure in administrative litigation was not given due
attention. Work is not well done in positioning and applying the pretrial procedure. At
present, pretrial procedure is aimed at preparing for trial, which means the pretrial
procedure is completely regarded as a preparation procedure. This limited function of
pretrial procedure is a waste of valuable judicial resources. In the author’s opinion,
pretrial procedure is not only a preparation procedure, but also a dispute solution
promotion procedure, in which the issues in dispute and key points of a case can be
determined. In addition, the procedure can also be applied to the resolution of disputes
directly so as to reduce or eliminate the cost of an opening hearing.

E. To Design the Court Hearing Procedure

Court hearing procedures provided by the Administrative Litigation Law are exactly
the same as that in civil litigation without considering the unique characteristics of
administrative litigations. As there are a great variety of administrative cases, it is
necessary to apply different court hearing procedures to different types of cases. The old
two-stage court hearing procedure (court investigation first and court debate second) shall
be improved. The whole court hearing procedure shall be designed for the purpose of
solving disputes. For issues in dispute, the procedures of investigation, debate, statement
and defense can be followed to solve each point in debate. For cases concerning
administrative acts, administrative omission or cases concerning different claims,
different hearing mode shall be adopted for different types of cases.

F. To Adopt a Leapfrog Appeal or Jurisdiction Transfer System

Compared with criminal and civil trials, the experience of administrative trials is
insufficient and resolution alternatives are relatively limited. Furthermore, new problems
emerge continuously in administrative cases. Some courts have to continually ask for
instructions from superior courts, especially the Supreme People’s Court, when they are
confronted with new legal problems. Long waiting for instructions leave cases unresolved
for a long time which places a heavy burden on the parties concerned. This may also
damage or deprive parties’ right to appeal. In some other countries, leapfrog appeal or
jurisdiction transfer system have been adopted for new legal problems. A higher court
may claim jurisdiction over cases that should have been heard by a lower court or parties
may make an appeal to higher courts. Once a higher court makes a judgment, the lower
court may use it as reference to carry out their adjudication. Such practices will increase
parties’ satisfaction with judgments and help to urge administrative organs to settle
disputes through repealing or altering their administrative acts. In its judicial
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interpretations, the Supreme People’s Court has made provisions allowing parties to bring
lawsuits to higher courts. Such practices shall be extended to other fields according to this
trend."”

G. To Diversify the Judgment Types

The Administrative Litigation Law provides for four kinds of judgments: sustaining
the judgment, annulling the judgment, enforcing judgment and amending judgment. The
judicial interpretation of the Supreme People’s Court adds two types of judgment which
are affirmation and rejection of plaintiff’s claims. After the administrative litigation types
are established, the judgment types of administrative litigation shall be improved
gradually to reflect the direct relationship between the litigation type and judgments. In
addition, in order to prevent the potential inevitable damage that an administrative act
might cause to state interests, public interests and legitimate rights and interests of others,
the system of litigation for injunction shall be established by learning from the experience
of common law countries. As for litigation concerning administrative contracts or
regulation review, we shall also create relevant judging type by learning from experience
of other countries and the relevant mechanism established in civil litigation.

H. To Legalize the Judicial Proposal System

The judicial proposal system prescribed by the Administrative Litigation Law was
established based on the experience of France. However, the Administrative Litigation
Law does not provide clearly for the validity of judicial proposals, which makes the
“proposal” more of a suggestion than a legal document. Although the Administrative
Litigation Law provides that the administrative organ which receives the proposal shall
inform the court of its handling result, the Administrative Litigation Law does not specify
the time limit, content of such informing activity, and legal consequence if the
“informing” obligation is not performed. The administrative organ will then ignore the
court’s proposal, which makes the judicial proposal merely a decoration. Therefore, it is
necessary to reconfigure the system so as to make judicial proposals binding.

1 To Extend the Time Limit of Hearings

The Administrative Litigation Law provides that the time limit of hearings for cases
of first instance is 3 months, and 2 months for cases of second instance. At the time of
formulating the Administrative Litigation Law, most of the administrative cases are

1> Paragraph 3 of Article 32 of the Interpretations provides that where the court that receives the case
neither files the case nor makes a ruling within 7 days, the appellant may appeal or complain to the court at
the next higher level. Where the court at the next higher level considers that the case meets the conditions for
acceptance, it shall accept the case; after accepting the case, it may handle the case itself, or transfer it to a
lower court or designate a lower court to handle the case.
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administrative punishment cases with simple facts and legal issues. But now, as the facts
and the legal issues involved become more and more sophisticated, a lot of
communication and coordination work needs to be done. To finish hearing a case in such
a short time can adversely affect the judgment. Because of the short time limit, the
number of cases that have been reported to higher courts for extension of the time limit
grows considerably. Meanwhile, higher courts will always permit the extension.
Therefore, the time limit shall be extended with reference to the longer time limit as
provided in the Civil Procedure Law. For cases of first instance, the court shall make out
its judgment within 6 months since the cases are filed. For cases of second instance, the
court shall make out its final judgment within 3 months since the cases are filed. For
appeal cases objecting the ruling of the first instance, the court shall make its final ruling
within 2 months since it accepts the case. Where a party produces new evidence which
needs to be cross-examined and extra time is required for identification, inquisition and
supplementary investigation, the time needed for deferred trial, mediation, announcement
and so on shall not be counted into the hearing time.

J. To Establish the Examination and Execution Separation System

To separate the examination of administrative acts from the enforcement of it is an
important part of ensuring judicial justice. In cases involving requisition and
compensation of houses on state-owned land, there is strong demand in society for
judicial organ’s involvement in the regulation of compulsory requisition acts. The
Administrative Compulsion Law has accordingly made provisions for court’s judicial
review on the legitimacy of non-contentious administrative acts. At present, the Supreme
People’s Court, in accordance with relevant laws and regulations, promulgated the
Provisions on Several Issues Concerning Handling of Cases on Applying to the People'’s
Court for Compulsory Enforcement of Decisions on Requisition and Compensation of
Houses on State-Owned Land. In this judicial interpretation, it is clearly provided that if
the court approves the execution of the decision in its ruling, usually the execution shall
be conducted by the government of the city or county which has made requisition and
compensation decisions, or sometimes, the court may also conduct the execution. The
examination and execution separation system established in this judicial interpretation for
house requisition cases can be applied to other non-contentious administrative acts and
shall be legalized in the amended Administrative Litigation Law.

V. TO PREVENT THE DERELICTION AND ABUSE OF
ADMINISTRATIVE ADJUDICATION POWER

Being a public litigation law in nature, the Administrative Litigation Law shall be
careful in preventing the dereliction and abuse of administrative adjudication power.
Attention shall be given to the following aspects:
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A. To Strengthen Supervision of Acts of Refusing to Accept Cases

It is widely criticized by society that courts sometimes refuse to entertain
administrative cases. In the public opinion mailbox set up by the Supreme People’s Court,
the difficulty to get an administrative case filed is on top of the list. In order to solve this
problem effectively, we need to make improvements on the following aspects: (1) The
court shall protect and safeguard the right of action of the parties concerned as
specifically provided in the Administrative Litigation Law; (2) where a court neither files
the case nor makes a ruling within 7 days since it receives a case, the parties concerned
may bring the case directly to the court at a higher level; and (3) anyone who commits
the act of not entertaining a case or illegally interfering with court’s act of entertaining a
case according to law shall be given administrative sanctions according to relevant
regulations.

B. To Prohibit Improper Contact Between Judges and the Parties

Many facts show that a lot of cases of dereliction and abuse of adjudication power are
the result of illegal and improper contact. Therefore, the Administrative Litigation Law
shall clearly prohibit any contact in private between judges and parties concerned. The
adjudicating personnel shall not contact either party when handling the case. Judges must
not meet the parties concerned or their agents in private. Anyone who violates the
provisions shall be investigated for legal liabilities. The other party and his/her agents
shall have the right to demand the withdrawal from the case of such adjudicating
personnel.

C. To Control the Intensity of Judge s Review on Administrative Acts

Being experts in application of law, judges may strengthen review on the rationality of
administrative acts which do not concern or concern little of professional or technical issues;
in cases which concern highly professional or technical issues however, judge’s review on
administrative acts shall be controlled. Particular attention should be paid so the discretion
of administrative organs cannot be replaced by the discretion of judicial organs.

D. To Strengthen Monitoring on Issues Concerning Violation of Trial Procedures

Currently, monitoring on the issues concerning violation of trial procedures is not
implemented sufficiently. Many cases entering retrial procedures for violating the trial
procedure law prove to have no faults in legality and legitimacy after a second review. In
the author’s opinion, it is not necessary to correct the problems concerning violation of
trial procedure law only in the retrial procedure, since a supervision procedure beyond the
litigation procedure may do the work. For matters involving both substantial mistakes and
procedural problems, correction may still be done through retrial procedures. Such
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regulations will help parties to gain more substantial rights and help courts to increase
awareness of procedural justice.

E. To Enlarge Litigation Rights and Adjudication Supervision Rights of the Parties

Judges may make mistakes in trials, for they are not perfect and may have their
human weakness and cognitive limitation. Parties concerned will keep a close eye on
adjudicating activities as they are the ones who concern more about their own rights and
interests. Therefore, compared with the internal supervision conducted by higher courts
and court directors, the supervision imposed by the parties concerned is the most direct,
effective and economical. The rights possessed by parties concerned such as right to
claim, right to choose, right to consent, right to express and right to apply for relief are
sufficient enough to supervise the acts of judges. In foreign administrative litigation
systems, there are not as many supervision channels as in the Administrative Litigation
Law of China. Instead, they strengthen the supervision right of parties concerned and
manage to realize supervision on judicial power with litigation rights. At the same time,
they ensure the fairness of supervision through the parties’ equal share of rights and
obligations. Once other supervision mechanisms are set up, the mechanism to monitor
such a supervision system shall be set up accordingly, which will greatly increase the cost
for prevention and control, while the supervision conducted by the parties concerned will
cost nothing. Therefore, the amended Administrative Litigation Law shall highlight the
supervision and control on judicial power to be carried out by the parties concerned.

F 1o Strengthen Legal Supervision Conducted by the Procuratorates

The new round of judicial reform increases legal supervision implemented by the
procuratorate. For example, the Supreme People’s Court and the Supreme People’s
Procuratorate jointly promulgated judicial documents, such as Some Opinions on
Imposing Legal Supervision on Civil Proceedings and Administrative Litigation (for Trial
Implementation),'® in which, the new supervision mode added to the document is “the
procuratorate’s advice.” It has been proved that the supervision in the form of the
procuratorate’s advice may be abused in judicial practice and needs to be put under
proper control. In addition, the procuratorate’s being the plaintiff in an administrative
litigation for public interest shall be reflected in the new Administrative Litigation Law
after its amendment.

VI. TO MAKE THE ADMINISTRATIVE LITIGATION LAW MORE SCIENTIFIC

Some technical problems existing in the current Administrative Litigation Law shall

' Except for this, the Supreme People’s Court and the Supreme People’s Procuratorate also jointly
promulgated the Circular on Launching the Pilot Program for Carrying out Judicial Supervision on Civil
Enforcement Activities in Some Areas on 10 March 2011.
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be addressed in the process of amendment.

A. Names of Legal Entities Be Expressed Correctly

The term “citizens” as provided in the Administrative Litigation Law literally cannot
cover foreign citizens and stateless persons; the term “administrative organs” as provided
in the Administrative Litigation Law cannot cover other administrative agencies such as
organizations which perform public administration and provide public services. As the
terms mentioned above cannot describe relevant concepts properly, they shall be adjusted
accordingly. The suggestion is to use the term “natural persons” for “citizens,” and
“administrative entities” for “administrative organs.” The term “administrative entities”
shall be applied to organizations such as enterprises, institutions and social groups which
have the function of performing pubic administration and providing public service.

B. To Handle Administrative Disputes According to Different Categories

Administrative actions are divided into different categories, i.e. actions of formation
(actions for repeal and actions for altering), actions of enforcement (actions for payment
or actions of performance) and acts of confirmation. For different types of actions, the
conditions for bringing up an action, handling types, adjudication types, and enforcement
ways differ accordingly. Therefore, different rules shall be applied. The current
Administrative Litigation Law, however, adopts the same handling modes for different
types of acts, which does not do any good to effectively handling cases. Nor does it offer
any help in improving the scientific level of litigation. The design of administrative action
types certainly needs high legislation technique, which can neither be too complicated nor
be too simple. In order to avoid any possible inconvenience caused to parties concerned,
the court may do more on making explanations, clarifying the cause of actions and claims
of actions for the parties concerned, and asking the parties concerned to make
correspondent supplements.

C. To Determine the Scope of Case Acceptance with General Description

The current Administrative Litigation Law provides for the scope of case acceptance
with a list of yes and no, which, not formal enough, leaves an empty zone for the scope of
case acceptance and causes different understanding on the scope of acceptance. The new
Administrative Litigation Law shall make a general description of the term of scope of
case acceptance so as to eliminate the grey zone and make it easier to properly grasp the
scope. The general description may give room to free interpretation of the terms due to
the fact that the description is not specific enough. However, compared with the shortages
arising from listing, the definition made by the general description is more scientific. The
defects of being not specific enough may be settled through additional judicial
interpretations of the Supreme People’s Court in the future.
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D. To Revise Provisions Concerning Jurisdiction over Intellectual Property Rights

The Administrative Litigation Law provides that administrative cases of first instance
concerning confirmation of invention patent rights shall be heard by the Intermediate
People’s Court. After the promulgation of the Administrative Litigation Law, the State
enacted and enforced a series of laws concerning intellectual property rights. The judicial
interpretations of the Supreme People’s Court have, in accordance with relevant laws and
regulations, made clear provisions for administrative cases concerning intellectual
property rights. In the author’s opinion, administrative cases of first instance concerning
the authorization and confirmation of intellectual property rights such as patent and trade
mark shall be put under the jurisdiction of intermediate courts and shall be heard by the
administrative tribunal.

E. To Provide for Upholding Judgments and Quashing Judgments in Symmetrical Terms

Article 54 of the Administrative Litigation Law provides that, if the evidence for
undertaking a specific administrative act is conclusive, the correct law and regulations
were applied and statutory procedures were followed, the court shall order that the act
be upheld. In the meantime, it also provides that the court shall order that a specific
administrative act be quashed or partially quashed in any of the following situations:
(1) Essential evidence is insufficient; (2) incorrect laws and regulations were applied;
(3) statutory procedures were violated; (4) an act was performed in excess of authority;
and (5) official powers were abused. These provisions are not logical. Examined from the
perspective of formal logic, the requirements for upholding judgments and quashing
judgments shall be symmetrical in the form. The conditions for upholding judgments
provided in the current Administrative Litigation Law do not correspond with that for
quashing judgments unless they are interpreted in a wider sense. Therefore, when we
revise the Administrative Litigation Law, we shall build a one-to-one correspondence
between the conditions for upholding judgments and the conditions for quashing
judgments as required by logic.

F. To Express the Validity of Judgments

Article 58 of the Administrative Litigation Law provides that the judgments or rulings
rendered by the courts of first instance shall take legal effect if no appeal has been lodged
on the expiry of the time limit for appeal. In other words, the validity of judgments of first
instance remains uncertain during the appeal period. However, Article 61 of the
Administrative Litigation Law provides that, where the facts as found in the original
judgment are clear and the laws and regulations were correctly applied, the court shall order
that the original judgment be upheld. And the court shall rule that the original judgment be
quashed where there is an illegal administrative act. Whether the judgment is upheld or
quashed, the preconditions are the same, i.e. the original judgment is valid. This gives rise
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to a logic problem: The validity of an original judgment is defined differently in the same
law. Being a real problem as it is, this problem shall be addressed in the amendment.

G. To Define the Relationship Between Revocable Administrative Acts
and Invalid Administrative Acts

“Revocable” and “invalid” are two important concepts in the science of administrative
procedure law. Generally speaking, an act which “seriously and obviously” violates the
law shall be considered as invalid, and the relevant judicial interpretations have
confirmed this opinion. An ordinary act in violation of the law shall be considered as
revocable. However, in substantive law, the term “invalid” is still confusing. Explanations
of the term “invalid” still cannot reflect its real meaning.'” Considering different
judgments that might be given, the revised Administrative Litigation Law shall
distinguish between the requirements and standards applied to revocable administrative
acts and the requirements and standards applied to invalid administrative acts.

H. To Straighten Out the Relationship Between the Administrative Litigation Law
and Other Procedure Law

Due to many considerations, the Administrative Litigation Law was designed to cover
issues with obvious features of administrative litigation only when it was firstly drafted
and therefore the provisions in the Administrative Litigation Law are far too simple.
Judicial interpretations clearly provide that the regulations in civil procedure law can be
referred to in administrative litigation but fail to provide for how and what regulations
can be referred to, which actually makes courts unable to refer to civil procedure law
when hearing administrative cases.'® In order to strengthen the internal logic and
coherence of the Administrative Litigation Law and to correctly express the legislation
intention of the Administrative Litigation Law, we shall change the way of referring to
civil procedure laws. In France, for example, in order to establish a complete system for
administrative procedure law, the legislature greatly reduced the practice of quoting from
or referring to civil procedure law. For the moment, only the provisions on mandatory
investigation and limitation of actions are left for reference. Except for this, the French
administrative procedure law spares no efforts to cut off the relationship with the civil
administrative procedure law."” In order to make the Administrative Litigation Law

' For instance, the second paragraph of Article 3 of the Administrative Penalty Act provides that, the
administrative penalty is invalid if the penalty decision is made without legal basis or without following
legal procedures. The provision on “invalidity” in this paragraph is actually a case of “revocable.”

'8 Article 97 of the Interpretations provides that the court may not only refer to the Administrative
Procedure Law and the Interpretations but also relevant provisions for civil litigation when handling
administrative cases.

19 ZHANG Li, ¥:E4TEFAZEIGAT (Comments on the French Code de Justice Administrative), (4) %
229¢ (The Jurist) 118-22 (2001).
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a complete, sophisticated and scientific law, we shall, according to the need of
administrative litigation, borrow the mature provisions of civil procedure law when
revising it. Where, out of consideration of saving legislation resources, the legislature still
wants to make reference to civil procedure law, it shall make clear the exact scope and
provisions that can be referred to.

As a big event of the State, the amendment of the Administrative Litigation Law shall
be moved forward steadily with great caution. We shall pay close attention to the
following key aspects in the amendment.

Firstly, we shall gather opinions from all circles and make efforts to meet different
demands. All sorts of demands, such as the demand of the parties concerned, the demand
of lawyers, the demand of administrative organs that will be held as defendants and the
demand of courts arising from their judicial practices shall all be paid enough attention.
The experience obtained from the revision of civil procedure law shows that the demands
of different social circles are different, and the depths where the demand may go are
different too. Therefore, the demands of various parties shall be sorted, analyzed and
taken into consideration with the thought of rule by law. At the same time, we shall,
according to the inherent laws of administrative litigation itself, conduct overall
examination on the Administrative Litigation Law and spare no efforts to improve it.

Secondly, we shall pay attention to the main points, and keep in mind the general
situations as well. We shall insist the dualist approach of Marxist philosophy in our work,
which is to pay attention to the main points and keep in mind the general situation as well.
We shall not only make efforts to settle the principal contradiction or the primary aspects
of the contradiction in administrative litigation practices, but also the secondary
contradiction or the secondary aspects of contradiction. We shall, starting from building
up the basic system for administrative litigation, engage ourselves in the construction of
the macrostructure of administrative litigation, with attention given to both the main
points and the general situation.

Thirdly, we shall be careful in keeping balance and handle various relations properly.
In the amendment, we shall keep in mind the concept of “balancing” and handle various
relations properly. We shall handle well the balance between protection of rights and
performance of obligations, the balance between dispute settlement and right remedy, the
balance between remedy for rights and supervision on conducting of administration
according to law by administrative organs, the balance between the lawfulness, purpose
realization and righteousness of administrative acts and the balance between the pursuit
of the goal for a perfect substantive law and the pursuit of the goal for a perfect
procedural law.

Finally, we shall make room for advances so as to keep the stability of the law. In the
process of revision, we shall prevent overcorrection of problems due to inadequate
research and insufficient feasibility study. When designing the new system, we shall give
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full considerations to the problems that may occur. We need to encourage the positive
effects and prevent negative effects so as to keep the system in good shape, complete,
stable, and effective. Otherwise we may do harm to the healthy development of the
administrative litigation system and destroy people’s confidence in the system of rule by
law.

CONCLUSION

The revision of the Administrative Litigation Law not only concerns social customs,
the future of the state and people’s livelihood, but also concerns the development of
democracy, rule of law and social harmony. Therefore, we shall, by attending to the key
points and major problems in practices, and based on the opinions solicited from various
circles of society and the advanced legislation and successful experience of foreign
countries, create a scientific and effective administrative litigation system with advanced
ideas and great determination.
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