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On the Rule of Virtue, Rule of Law,
and Litigations Recorded in the
Ofticial History “Biographies
of Law-Abiding Ofhcials™
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Abstract Rule of virtue and rule of law are
institutional tools for maintaining social
order. This paper selects typical cases
recorded in “Biographies of Honest and
Law-Abiding” in the official history and
summarizes the practices and experiences
of the ancient rulers in implementing the
rule of virtue and the rule of law in the
practice of governance. The honest and
upright officials with the rule of virtue as the
foundation aimed to develop the economy,
benefit the people and enrich the people,
and then teach them and promote ethical
indoctrination. However, they did not rely
on indoctrination alone, and those who
could not be indoctrinated were punished
according to law. Punishment was based on
indoctrination. Litigation was transformed
into a process of indoctrination as much
as possible, and the rule of virtue and the
rule of law were integrated with the process
of litigation. Through indoctrination, the
Confucian ideal of “no litigation” was
gradually achieved. However, with the
development of the commodity economy,
social problems became more complex.
Some local officials went to great

lengths to pursue “zero litigation” in

order to flaunt their achievements,

which however deviated from the Confucian
concept of “benevolent government.”

Keywords “Biographies of Law-Abiding
Officials,” rule of virtue, rule of law,
litigation

The “joint rule of virtue and law” is the
tradition of good officials in ancient China
to implement the rule of virtue and the
rule of law. The official “Biographies of
Law-Abiding Officials” fi§sif& (hereinafter
BLAO) contains a great deal of cases. From
it, this paper selects some typical cases,
examines facts and reason, theory and
matters, summarizes the specific practices
and experiences of the ancient honest and
upright officials in implementing the rule of
virtue £ and the rule of law 74} in actual
governance, and analyzes how the rule of
virtue and the rule of law are integrated
in the litigation process of the officials.
It is hoped that this paper can provide a
reference for the contemporary rule of law
and social governance.

This paper is translated from History Teaching FiSH#(% 7 (2022): 7-13.
Center on the Rule of Law and Development, Beijing Normal
University, Zhuhai 519087, China
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I The Meaning and Practice of
Rule by Virtue

The de £ (virtue) of ancient China mainly
refers to people’s cultivation and morality.
Virtue is also known as goodness, beauty,
integrity, brightness, and purity. The Rites of
the Zhou, Civil Affairs and Finance Officials
JE%L + Hi'FF records the “six virtues” which
divide morality into six types: “knowledge,
benevolence, holiness, righteousness,
neutrality, and harmony.”" The “six virtues”
describe how a moral person should be,
from demeanor to spiritual realm. Among
the qualities, the official morality of an
official is the most important. The “Gao
Tao Plans” of The Book of History 143 -
SRt records that the officials should
“act with nine virtues,” saying that they
should be “lenient and discerning, soft and
assertive, willing and respectful, honorable
and prudent, smooth and decisive, upright
and gentle, simple and perceptive, rigid and
tolerant, strong and righteous.” In addition
to personal virtue, the “nine virtues” are
manifested in two aspects in action, namely,
benefiting the people and educating the
people. As recorded in The Jade Records %
fa: “Virtue means benefit.™ In the

“Pan Geng” of The Book of History !
wif5 - #EBE, it is written: “Applying 2
virtue to the people.” In the “Daya”

of Book of Poetry % * KAk, it is
written: “It’s full of virtue.” In the

“Climate and Phenology”of The Book of ’
Rites fLid + A%, itis written: “In the 4
first month of spring, the Minister 2
is ordered to spread virtue and 7
phenology, hold celebration and give g
favors.”® 10
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The rule of virtue refers to the use of
virtue to educate people, so that people know
propriety, consciously control desires, and
put an end to the chaos, so as to establish an
orderly society of Confucian ideals in which
“advance and retreat are balanced and
superiors and inferiors are well defined”
and the society is close to peace.” The rule of
virtue includes two parts: moral character
and behavior. First, selecting and cultivating
people with excellent cultivation and good
behavior to implement moralization is the
foundation of the rule of virtue. As Xunzi
said, “Law cannot be independent, class
cannot stand on its own. Those who gain
people will survive, and those who lose them
will perish. The law is the start of rule, and
the gentleman is the original of the law.”
Confucianism believes that the ruler must
first correct himself and then be able to
govern others. For example, Confucius said,
“A gentleman cultivates himself to appease
others,” “If someonebehaves with integrity,
he would not have to govern with rules. For
someone without integrity, his order won’t
be implemented even though be enforced.”*°
Mencius said, “Only the benevolent person
should be in a ruling position; ruler without

Sun Yirang, Zhouli Zhengyi, punctuated and collated by Wang Wenjin
and Chen Yuxia, 756.

In addition, there is luan er jing GLITi#{. Zheng Xuan #BZ explained
in its annotations luan as “governance,” strict and gentle governance
and respectful. Rao er yi #tifi%k, rao means “smooth.” See Liu Yifeng,
“Shangshu Gao Taomo’ Jiu De Shiyi,” in Gaotao yu Lu’an, vol. 3, ed.
Liu Dexin.

Wang Ping et al., eds., Songben Yupian Biaodian Zhengliben: Fu Fenlei
Jiansuo, 159.

Gu Jiegang and Liu Qiyu, Shangshu Jiaoshi Yilun, 992.

Zhou Zhenfu, translated and annotated, Shijing Yizhu, 445.

Wang E, compiled and collated, Liji Zhengzhu Huijiao, vol. 1, 215.
Qu Tongzu, Zhongguo Falii yu Zhongguo Shehui, 302.

“Xunzi + Jundao Pian,” in Zhuzi Jicheng + Xunzi Jijie, 151.

“Lunyu + Xianwen,” in Zhuzi Jicheng + Lunyu Zhengyi, 329.

“Lunyu * Zilu,” in Zhuzi Jicheng + Lunyu Zhengyi, 286.
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mercy would sow his evil to all.”'' In The
Book of Rites, it goes “Those who are of high
moral character always regulate themselves
first, then standardize others. Avoid the
evil thing themselves, and then require
others to avoid it.”*> Second, those who
practice moralization must not only possess
noble character, but also implement their
character in governing behavior, and enable
to give favors to and edify others. Confucian
self-cultivation is not individualistic,
but the foundation of “regulating the
family, governing the state, and leading
the world to peace.” The officials need to
eventually implement moral cultivation
acquired through self-cultivation in the
act of governance, in order to make the
people under their governance to be kind,
have a sense of shame and be without
evil spirit. As Xun Yue #jit said: “Those
who govern the people well govern their
character.””

The Confucian classics emphasize
the rule of virtue. What means a “good
ruler’? How can a “ruler” “govern their
character” These are reflected in the
specific governance behavior of ancient
honest and upright officials. Since the
beginning of Historical Records sid, most
of the official histories have compiled
BLAO (or known as “The Biographies of
the Good Officials” R¥if%, the “Biographies
of the Good Government” RBU# and the
“Biographies of the Capable Officials” &
&) to record and publicize the achievements
of outstanding officials. Sima Qian &]iE
placed the BLAO at the top of the
list of similar biographies, which 12
was emulated by later history books.
Historians regard the behavior of 15
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officials as part of social governance, and
believe that the governance behavior of good
officials can regulate people’s behavior.
Sima Qian said: “Decrees are used to guide
the people to do good, and punishments
are used to deter the people from doing
evil. When the culture and penal laws are
incomplete, the good people still discipline
themselves with fear, because the officials
behave correctly and do not violate the
rules and discipline. As long as officials
act according to their law and axiom, they
can be good examples to lead the world.
Why do we need harsh punishments and
draconian laws?”'* Honest and upright
officials leaded the people to be wary and
self-disciplined when both the rites and
punishment were incomplete, in order to
ensure that the social order would not be
chaotic.

The BLAO of Historical Records ¥
id « fidsE5fE puts forward two guidelines
for officials to implement good social
governance: First, in self-cultivation, they
must behave correctly and good examples
for others; second, during administrative
work, they must “abide by law and follow
axiom,” be diligent and honest, and not
greedy for merit. The “Autobiography of Tai
Shi Gong” of Historical Records ¥id + K5
AHJF says: “Honest and upright officials
who follow law and axiom do not flaunt
themselves or show off their achievements
and talents, don’t take credit for themselves.
They would not relax their self-demands,

even receive no compliment.”” “Following

“Mengzi * Lilou Shang,” in Zhuzi Jicheng + Mengzi Zhengyi, 286.
Ruan Yuan, collated, Shisanjing Zhushu Fu Jiaokan Ji, vol. 2, 446.
Xun Yue, Shenjian Zhujiao Bu, 40.

Sima Qian, “Xunli Liezhuan” in Shiji, chap. 119, 3099.

Sima, “Taishigong Zixu” in Shiji, chap. 130, 3317.
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law and axiom” is a requirement for honest
and upright officials upon governance.
The “axiom” not only refers to specific
legal rules, but also contains more abstract
concepts of governance, such as the “rule
of virtue,” “benevolent government,” and
“code of ethics.” To carry out these concepts,
it is necessary for officials to be pure in
character and cultivation, to become an
example for other officials and the people,
to actively exert subjective initiative in
the performance of their duties, to govern
and bring peace to the people, to carry out
indoctrination, and to enable the people to
live and work in peace and contentment.
Do not flaunt themselves or show off their
achievements and talents, and do not take
credit for themselves. Would not relax self-
demands, even receiving any compliment
is a description of the cultivation of the
honest and upright officials themselves.
The so-called honest and upright officials
must not only have outstanding talents
and merits in governance, but also must
not boast their talents. For example, in the
BLAO of Historical Records, Sun Shu’ao f
M “did not teach but the people obeyed
him,”'® showing his talent in governance;
“He served as prime minister several
times but never become complacent,
because he knew he deserved it;

16

having repeatedly lost his position ;;

of prime minister without remorse,

since he knew that it was not because

of his own fault.””” This statement

represents Sun Shuao’s unflappable .
1

cultivation and character. In the
Afterword to the BLAO figsE51{&J5ic,
Sima Qian concluded: “Sun Shu’ao’s
B words restored the market
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in the capital of Ying. Zichan ¥/* died
of illness, and the people of Zheng wept
bitterly. Mr. Gongyi saw the good cloth in
the house and expelled the weaver from the
house. Shi She 1% released his father and
replaced him to die, establishing King Chu
Zhao’s #£#3 prestige. Li Li 28 committed
suicide by sword due to manslaughter, and
then Duke Wen of Jin used this to rectify the
law of the country.”*® The selected officials
in BLAO were all outstanding officials
with both merit and ability, with a very
strong appeal of teaching and transforming
the people.

The Historical Records defines
honest and upright officials in terms of
noble character and cultivation and excellent
ruling ability, which has been inherited by
later history books. According to the context
of each historical period, later history books
detailed the specific moral character and
governance ability that officials should
have. With a few exceptions,” the officials
recorded in BLAO in the official history
were the ruling elites of ancient society,
and their social governance methods
provided practical evidence to Confucian
governing ideas such as the rule of virtue
and benevolent government, which were

Sima, “Xunli Liezhuan” in Shiji, chap. 119, 3100.

Ibid.

Ibid., 3103. For example, the Historical Records records that Sun
Shu’ao and Shi She, the prime ministers of the state of Chu; Zichan,
senior official of the state of Zheng; Gong Yixiu A1X{k, a learned
scholar of the state of Lu, and Li Li, a judge of the state of Jin. The
Afterword to the BLAO summarizes the most important deeds of the
five honest and upright officials.

For example, Fan Chuanzheng {&f%1E in Jiu Tangshu, Liangli Zhuan
[HETS - RH¥if%, Qiu Zhongfu in Liangshu, Liangli Zhuan, and Wang
Hongfan in Nanshi, Xunli Zhuan, all had corrupt behaviors. See Liu
Xun, “Liangli Shang,” in Jiu Tangshu, chap. 185, 4780; Yao Silian,
“Liang Li,” in Liangshu, chap. 53, 772; Li Yanshou, “Xun li Zhuan,” in
Nanshi, chap. 70, 1711.
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examples of the rules of administrative
governance.

The behavior of honest and upright
officials mainly includes two aspects:
benefiting and indoctrination. Bringing
benefit to the people means, first of all, to
promote the steady development of the
local economy, and to flourish and enrich
the society. This is the prerequisite for the
rule of virtue. Xun Yue said: “If people
cannot live a happy life, they must not be
persuaded to be kind . . . . Therefore, those
who are in power first enrich the people’s
wealth and determine their aspirations . . . .
If there are no vagrants in the country,
no wasteland, no wealth wasted, or no
strength in vain, then it is improving well-
being.” To enrich the people, first of all,
the local officials encouraged the peasants
in agricultural production. For example,
Gong Sui £ in the BLAO of History of the
Han Dynasty advised “the people to work
in agriculture . . . . The people with swords
were encouraged to sell the swords to buy
cattle, and to sell knives to buy calves .. .. In
spring and summer, people were enforced
to farm, while in autumn and winter, they
were asked to harvest and store fruits, water
chestnut, and Gorgon Euryale.”*' According
to the BLAO of History of the Later Han
Dynasty J5X+ - fiisifé, Wang Jing L5
when serving as the chief of Lujiang found
that the local people did not know about
cattle farming, resulting in insufficient food,
although the land was still able to produce
more than enough food. Wang Jing then
led the officials and the people to
make restoration, and tought the 21
people how to plough and cultivate 22

23
the land. Planting then doubled, and 24
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local people had abundant food. Another
example is Ren Yan {T:4E, who served as the
chief of Jiuzhen. He found that local people
were engaged in hunting. Because of the
shortage of agricultural knowledge, they
needed to go Jiaozhi to buy grain and often
lived in poverty. Therefore, Ren Yan led
them to build agricultural tools and taught
them to reclaim the wasteland for farming.
As aresult, the arable land increased year by
year, which made the people self-sufficient
in food.” In the BLAO of Draft History of
Qing 1E5%%4 « fEsf%, it is also recorded that
Zhang Xun 5kt “recruited exiles, supervised
their cultivation and taught them to plant
kapok and other fruit trees according to
the conditions of the soil.”* Secondly, to
improve local productivity, the officials
also had to preside over the construction
of water conservancy projects. The BLAO
of History of the Han Dynasty records
that Shao Xinchen #H{&E worked for the
welfare of the people and for making them
prosperous. He personally encouraged the
people to engage in agricultural production
and walked in the fields and along paths.
He did not stay in lodges of the villages and
had little time for rest. He inspected the
county’s water fountains, opened ditches,
and built sluices and other facilities that
could release and block water. In this way,
he wanted to expand the irrigation area.
The paddy fields increased every year to
as many as 30,000 ging Bi (about 200,000
hectares). The people reaped the benefits
of this and had surplus food for storage.”*

Xun, Shenjian Zhujiao Bu, 12.

Ban Gu, “Xunli Zhuan,” in Hanshu, chap. 89, 3640.

Fan Ye, “Xunli Liezhuan,” in Hou-Hanshu, chap. 76, 2460-66.

Zhao Erxun et al., eds., “Xunli Zhuan Yi,” in Qingshigao, chap. 476, 12974.
Ban, “Xunli Zhuan,” in Hanshu, chap. 89, 3642.



Frontiers of History in China-Selected Publications from Chinese Universities

According to the BLAO of History of the
Sui Dynasty, when Zhao Gui ##L served
as the governor of Shouzhou, “an old five-
gate weir in Quebei was in disrepair. So he
persuaded local officials to open 36 gates
to irrigate more than 5,000 ging (about
33,333 hectares) of fields, which benefited
the people.””

Confucius said: “Inequality, not
scarcity, that persecutes governors.”*
“Inequality” refers to the unfair distribution
of resources. Simply developing productive
forces without fair distribution will lead
to social conflict and affect social stability.
Therefore, rational allocation of social
resources and maintenance of social stability
are also the purpose of governance by honest
and upright officials. The fair distribution
of social resources by honest and upright
officials is embodied in the rational division
of public and private resources, the fair
distribution of rights and obligations, and
the fair use of public resources. First, honest
and upright officials should reduce corvée
and tax, in order to ensure the ruling class
would not compete with the people for
profit, but strive to achieve prosperity for
them. In the BLAO of History of the Ming
Dynasty, Zhao Yu ## “balanced all levies
and reduced fees, and cut the number of
officials by half . . . . A royal edict ordered
that the official fields of Su and Song be
re-leased. Huating and Shanghai, two
counties under Zhao Yu’s jurisdiction
cut it by 20 to 30 percentage.””
Second, honest and upright officials 25
should rationally distribute both ;g
natural resources and tax burden 28
to all individuals in the society. For 2

30
example, Shao Xinchen, chief of 31
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Nanyang during the Han Dynasty “created
rules for the people to share the water for
irrigation, carved the rules on a stone, and
stood it on the side of the field to prevent
disputes.” ?® In the “Biographies of the Good
Officials” of History of the Yuan Dynasty Jt
s - R#if&, Zhou Zigiang J&§ H3# personally
verified the number of private field in the
area, in order to make sure the landowners
must pay taxes according to the law, “so
the taxes and corvée were equalized, and
the rich and the poor were both happy to
work.”?® According to the BLAO of History
of the Later Han Dynasty, Qin Peng Z#,
chief of Shanyang “reclaimed thousands
of ging of rice fields. In every agricultural
month, he personally inspected the fields,
classified and recorded the fields by fertility
into three grades, and placed the documents
in the villages and counties. Therefore,
the dishonest officials could not deceive
the government during the collection of
tax and corvée.” Third, officials should
use the public resources in their hands
to take care of the vulnerable groups in
society. For example, in the BLAO of
History of the Han Dynasty, Huang Ba #%#j
ordered the inn and township government
offices to raise chickens and pigs in order
to support the widows, the poor, and the
weak.”!

After enrichment, the second
target of the officials is “indoctrination.”

Wei Zheng, “Xunli Liezhuan,” in Suishu, chap. 73, 1678.
“Lunyu - Jishi,” in Zhuzi Jicheng + Lunyu Zhengyi, 352.
Zhang Tingyu, “Xunli Liezhuan,” in Mingshi, chap. 281, 7204.
Ban, “Xunli Zhuan,” in Hanshu, chap. 89, 3641.

Song Lian, “Liangli Zhuan Er,” in Yuanshi, chap. 192, 4369.
Fan, “Xunli Liezhuan,” in Hou-Hanshu, chap. 76, 2467.

Ban, “Xunli Zhuan,” in Hanshu, chap. 89, 3629.
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“Indoctrination” is the most important
manifestation of rule of virtue, which aims
to change customs and cultivate the basic
morality of the people in the region. The
prerequisite for successful indoctrination
depends on the people have sufficient trust
in local officials. To enhance the mutual
trust, local officials have to stay close to
the society and truly understand people’s
need. According to the BLAO of History
of the Sui Dynasty, Gongsun Jingmao A
fhstk, chief of Daozhou “liked inspecting
people’s livelihood alone, going from one
household to another, and inspecting
the people’s livelihood. He praised and
commended those who followed rules,
and disciplined those who did something
wrong.”** In the BLAO of Draft History
of Qing, Zhang Xun “sometimes rode his
donkey around suburbs and asked about
local people’s hardships. If there were small
disputes, he heard and dealt with them
in the field.”” This move not only solve a
large number of cases in the villages,** also
help the officials to gain trust and esteem of
the people. It is an example of the practice
of indoctrination by honest and upright
officials.

There are three specific ways of
indoctrination: First, it is necessary to
establish education and teach people to
know propriety. For example, in the BLAO
of History of the Han Dynasty, Wen Weng
%5 “set up an official school in downtown
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According to the BLAO of History of the
Sui Dynasty, after the fall of Northern Qi,
most of the gentry moved to Guanzhong,
and only handicraftsmen, merchants, and
music households moved to the town of
Xiangzhou, where people “quarreled with
each other, told rumors for no reason, and
did not settle down.” Liang Yanguang %%
¢, chief of Xiangzhou “intended to rectify
malpractice. He used his own salary to hire
famous Confucians from Shandong and
set up Confucian classics schools in every
village. He also summoned and tested the
students every season or month.”*® In the
“Biographies of the Good Officials” of
History of the Yuan Dynasty, Lu Qi Fi%
“rebuilt the official school, hired Confucians
to teach the youths, and required the
students to write articles every month
and take tests every season. In this way, a
cultural atmosphere was established.™ In
the BLAO of Draft History of Qing, Zhang
Xun “repaired schools and restored the
Songyang Academy . ... Seeing that Zhang
Wenyue 5K 3%, alocal official, was virtuous,
he then promoted him to set up a township
covenant, work as a guide, and changed folk
customs.””®

Second, they lead by example and
make people courteous. For example, in the
BLAO of History of the Sui Dynasty, local
people in Minzhou had a local custom of
fearing diseases. “If a person has a disease,
his or her father, son, husband, or wife

Chengdu, and recruited local youths
as disciples who were excepted from
corvée. Among them, the talented
ones were hired as county officials,
even the second class students could
be moral role models of filial piety.”

32
33
34

35
36
37
38

Wei, “Xunli Liezhuan,” in Suishu, chap. 73, 1681.

Zhao et al., eds., “Xunli Zhuan Yi,” in Qingshigao, chap. 476, 12974.
Yu Jiang, “Ming-Qing Zhouxian Xiguanjian Shenli de Faliishi
Chonggou,” Lishi Yanjiu, 40-54.

Ban, “Xunli Zhuan,” in Hanshu, chap. 89, 3626.

Wei, “Xunli Liezhuan,” in Suishu, chap. 73, 1675.

Song, “Liangli Zhuan Er,” in Yuanshi, chap. 192, 4372.

Zhao et al., ed., “Xunli Zhuan Yi,” in Qingshigao, chap. 476, 12974.
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would not look after him or her. There
was no filial piety or righteousness.” To
change this, Xin Gongyi ¥2A X, chief of
Minzhou, “sent officials to inspect around
the region. If sick persons were found, they
were brought to the government offices.
During the summer epidemic, hundreds
of the patients were placed all around the
offices. Xin Gongyi set up a couch among
them, sat there, and handled affairs alone
all day. He used his salary to buy medicine
and hire doctors for them, and persuaded
them to eat. After completing this work, he
summoned the patients’ relatives and said:
‘Death and life are subject to fate. The ill
people died because you used to abandon
them. Now I gathered the sick, sat and lied
among them. If we caught the disease from
each other, how could I continue to live and
the sick went back to work? You should not
believe in the old customs.” The descendants
of the sick then gone, feeling ashamed
and full of gratitude . . . . Since then, love
was back to families, and the old customs
changed for the better.”” Xin Gongyi did
not shun from the epidemic, personally
took risks and overcame difficulties, set an
example for the people, thus breaking the
habit of fear diseases and correcting the lack
of filial piety.

Third, they should formulate and
promote codes of conduct in accordance
with the code of ethics. For example,
according to the History of the Later Han
Dynasty, since the people in the Luoyue
region did not understand the law and
discipline rite, their marriage was based
on lustful preference. “Without the
etiquettes of marriage . . . . They did :3
not know how to be father and son, 41
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husband and wife. Ren Yan then ordered
his county to match males aged 20 to 50
and females aged 15 to 40. For betrothal
presents, if grooms’ families were too poor,
chief official and all the lower-level officials
should save their salaries to help them. More
than 2,000 people were then married. That
year had good seasons and bumper harvests.
Those who gave upon marriage began to
know their family. They all said ‘thanks to
you, Sir Ren, that I have my own son.” Many
boys were then named ‘Ren.” Therefore,
local barbarians all admired such practices
and protected the castle. Ren Yan then
stopped sending scouts and troops.”® It is
doubtful whether the Luoyue region lacked
a marriage ritual laws, but it is reasonable
to believe that Ren Yan had practiced
indoctrination in the Lingnan region and
had changed border customs. According to
the “Biography of Xue Zong” of the History
of the Three Kingdoms =& - BiZifl, Xue
Zong R#4: sent a memorial to Sun Quan f
I about the issues of Jiaozhou: “Ren Yan
served as the chief of Jiuzhen. He taught
local people to cultivate with a plow, and
let them wear hats and shoes. He set up
matchmakers for them so that they know
about marriage. He built schools and taught
them with the teachings of the classics.
Since then, for more than four hundred

years, most of the chief officials had done
like this.”*!

Wei, “Xunli Liezhuan,” in Suishu, chap. 73, 1682.
Fan, “Xunli Liezhuan,” in Hou-Hanshu, chap. 76, 2462.
Chen Shou, “Xue Zong Zhuan,” in Sanguozhi, chap. 53, 1251.
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The Combination of the Rule
of Virtue and the Rule of Law

The Confucian ideal of the rule of virtue is
that indoctrination is carried out, customs
established, benevolence, righteousness,
etiquette, and music all attained, and long-
term peace and stability in society are
attained. Local officials who only followed
official decrees to control the people were
often denounced as “mediocre officials.”
As Jia Yi %HiH said in his “Memorial
about Government Affairs” FRBCHEH
that: “transforming social traditions and
restoring good morals are not something
mediocre officials can do. They are only
engaged in trivial day-to-day work and do
not know the general situation.” Ancient
laws in China were mainly criminal ones,
and the legal consequences were mostly
criminal punishments. Mediocre officials
regarded the enforcement of decrees as
the only guarantee of their own career
development, and therefore tended to be
harsh. They are the opposite of honest
and upright officials.* Honest and upright
officials do not reject the rule of law. They
see it as a supplement to the rule of virtue.
Official laws and punishments are only used
to control and deter the uncivilized who
cannot be indoctrinated. Indoctrination is
used to support good people, and law is used
to stop evil actions. The good governance
means the combination of indoctrination
and law enforcement, and the joint use
of the rule of virtue and the rule

of law. As Xun Yue said, “Virtue g
and punishment are used together, 44
as always.”™ This ensures social

46
fairness and order. For example, in 47
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the “Biographies of the Good Officials” of
History of the Yuan Dynasty, Bai Jingliang
FI5t5%, during serving as the governor of
Quzhou Lu, found that previous county
chiefs did not examine the number of field
which was the basis for collecting taxes
and corvée. In consequence, some lawless
officials took advantage of it by collecting
taxes indiscriminately. This caused poor
people to lose their livelihood due to
excessive taxes and corvée. Bai Jingliang was
well aware of the severity of the situation. He
began to verify the area of land and assessed
the level of taxes and corvée according to the
possession of land. In this way, both the rich
and the poor could bear the taxes and corvée
appropriate to their own circumstances. As
a result, the local people lived in stability,
and collecting taxes and corvée became
easier.” In another example, Tan Cheng
7%, chief of Jiaocheng discovered that
“some rich people controlled local officials
by threatening them with exposure of
their demerits so that they could violate
laws with impunity. Tang identified these
people and brought them to justice.”
According to Draft History of Qing, Zhang
Qi 3k¥j, when the local region suffered
a drought, “punished wealthy families
who cornered the food market according
to the rule and the people were happy
about it.”*’

In the rule of law, the law is a kind
code of conduct to maintain social order,
and legal punishment is a way of enforcing

“Jia Yi Zhuan,” in Hanshu, 2245.

Yu Yingshi, Shi yu Zhongguo Wenhua, 176.

Xun Yue, Shenjian Zhujiao Bu, 70.

Song, “Liangli Zhuan Er,” in Yuanshi, chap. 192, 4370.

Song, “Liangli Zhuan Yi,” in Yuanshi, chap. 191, 4356.

Zhao et al,, eds., “Xunli Zhuan San,” in Qingshigao, chap. 478, 13054.
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the law. Its fundamental purpose is to keep
people from being evil. But it is difficult to
see whether people do know propriety and
goodness.** Confucianism does not reject
the rule of law, but advocates for a balance
of the system of etiquette, the rule of virtue,
and the rule of law under the principle
of “rule of morality with its priority to
penalty.”® Unlike the Legalist concept that
“great governance is a situation in which
the monarch and his subjects, superiors,
and subordinates, and higher and lower
positions all obey the law,”* Confucianism,
although recognizing the role of the rule of
law, believes that the rule of law is one of the
tools for realizing a society governed with
codes of ethics.” Therefore, the rule of law
must be guided by the concept of the rule of
virtue, and its ultimate goal is to maintain
an orderly society with codes of ethics in
which “elders and children, the honorable
and the humble are all in their position.”
As Xunzi said, “To those who come with
goodness, treat them with courtesy; to those
who come with malice, treat them with
punishment.”? “Therefore, a monarch is
established to rule them, rites and morality
to civilize them, the rule of law to govern
them, and severe punishment to restrict
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cases according to The Spring and Autumn
Annals X, applied Confucian scriptures
to the law, used Confucianism as the
fundamental structure and Legalism as the
tool, connecting the rule of virtue and the
rule of law.*

The integration of the rule of law
and the rule of virtue was reflected in
the Confucianization of laws since the
Han Dynasty. In addition to the Qin and
Han dynasties laws, the codes of law in
subsequent dynasties were all written by
Confucianists. Therefore, the code of ethics
upheld by Confucianism had long been
regarded as orthodox. Morality and law
both serve as codes of conduct and social
constraints. A norm with social sanction
only is morality. It becomes law when
supported by legal sanctions. Law and
morality share same goal, similar content,
and coexist with each other.”> As Chen
Chong Bs% said: “If a person’s behavior
violates the norms of propriety, he will fall
into the scope of punishment, and propriety
and punishment complement each other.”¢
According to the Imperial Catalog of the
Four Treasuries PUfEAT5 &1 H, the Tang laws
are “all based on propriety.”” The laws of
both the Tang and other dynasties are all

them. This is to make all the people
of the world observe order and
conform to the standard of goodness.
This is the indoctrination of a sage
emperor.” Dong Zhongshu #fii%?
likened the yin and yang and the four
seasons to virtue and law, believing
that there must be yang and yin at
the same time. So the rule of virtue
and the rule of law must co-exist.
In judicial practice, he adjudicated
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similar in this regard.”®

Propriety is the guiding principle of
legislation. For Confucianism, the “words
of the saints” and Confucian scriptures have
higher authority in regulating society than
written codes. Confucianism was analogous
to legal principles or jurisprudence. If
some existing laws and regulations are
inconsistent with Confucian morality and
ethics, Confucian officials will not hesitate
to point out the errors and improve them in
accordance with Confucian thoughts. For
example, In the “Biographies of the Good
Officials” of History of the Yuan Dynasty,
“Wang Kejing Fwifi, the governor of
Shaoxing Lu, believed that imposing a salt
tax according to the number of people was
unfair to the people. He tried to propose
the problem to the province, but no one
replied. Later, Wang Kejing served as a
salt transport envoy. He convened and
suggested to slightly reduce salt in order
to release the people’s burden. Those who
were against this proposal argued that an
established household registration could
not be changed. Wang Gen ER replied:
‘The actual number of people is smaller,
but the salt tax is forcibly levied according
to a higher number of people. Many people
have migrated or died. Should we prioritize
household registration over the lives of
the people? Moreover, the prefectures and
counties in western Zhejiang have not been
taxed according to the population. It is
indeed a good way to collect the reduced salt
tax from the prefectures and counties
where the merchants gather.” So it gg
was agreed to reduce the collection of 60
salt tax in Shaoxing by 5,600 yins (a 2;
historical weight measurement that
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varies by period and region) per year.”” In
Wang Gen’s view, the existing policy of tax
accordingtohousehold registrationisclearly
inconsistent with Confucians’ people-based
thoughts and must be changed.

From the perspective of the actual
needs of officials, the rule of virtue and the
rule of law must co-exist. Hearing was not
only a necessary means of the rule of law,
but also an unavoidable responsibility of
local officials, and one of his main governing
tasks. For example, in the “Biographies of
the Good Officials” of History of the Wei
Dynasty #15 - R%lf%, “[Song] Shijing
5t clarified crimes, wrote decrees, ruled
on doubtful cases, and decided cases
resolutely and swiftly.”* In the “Biographies
of the Good Officials” of History of the Yuan
Dynasty, Yang Jingxing #i5t17 “who served
as the chief of Yihuang County, Fuzhou Lu,
corrected dozens of unjust verdicts. He,
after being promoted to the chief justice of
Fuzhou Lu, punished evil-doers, and made
the county free from unjust verdicts.”® In
Draft History of Qing, Zhang Qi “concluded
more than two thousand cases, without
any verdict reversals.” However, when
making judgments and handing out
sentences, honest and upright officials did
not rely solely on the law, but were deeply
influenced by codes of ethics and Confucian
ethics. Litigation is one of the governance
practices that best reflects the integration
of the concepts of the rule of virtue and the
rule of law.
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Litigation and No Litigation

In ancient China, “litigation” 2 included
not only civil litigation, but also criminal
cases such as arrests and handling of crimes.
Officials also bore judicial responsibility.
Their approach to resolving litigation
cases was influenced by Confucianism in
addition to the law. For Confucianism, the
highest state of litigation was “no litigation”
7%, For example, Confucius once said:
“When I hear litigation cases, I'm the same
as others. It is important that the case
of the lawsuit does not happen at all in
the first place.” Since the Han Dynasty,
Confucianism has gradually become the
mainstream value of society. “No litigation”
is in line with Confucian ideologies such as
“benevolence,” “propriety,” “loyalty,” and
“forgiveness.” It is regarded by scholars
as the ultimate goal of traditional Chinese
legal culture, the symbol of the realization
of the universal harmony K[HH5, and the
core value of the litigation of the ancient
Chinese elites.

Professor Fei Xiaotong %@
pointed out that the most important
condition for the formation of a “no
litigation” society is a mature and stable
society.® Under the guidance of the concept
of “no litigation,” litigation has changed
from a judicial procedure for deciding and
stopping disputes to one of the means of
“moral education.” The purpose of litigation
is not simply to adjudicate according to
law, but to educate the parties to let them

146

and stable. That is, the officials should
proceed from litigation to “cessation of
litigation” and then to “no litigation.”
Therefore, in the official histories about
honest and upright officials, “cessation
of litigation” was often described as an
achievement of those officials. For example,
in the BLAO of History of the Han Dynasty,
Gong Sui’s £ governance in the Bohai
region reached the level of “cessation of
litigation.”® In the BLAO of History of the Sui
Dynasty, Liang Yanguang %Z % “educated
people with virtue, and all of them are like
this. Both officials and norm people were
pleased, therefore no disputes.”®® “Cessation
of litigation” not only refers to reducing the
number of lawsuits, but also refers to create
a social environment in which “the people
have love and do not deceive others.”

In the process of litigation, law
enforcers should carry out individual
indoctrination of the litigants who can
be indoctrinated, so that they can repent
settle with each other. If he or she does not
repent, the law should be used to adjudicate.
For example, in the BLAO of History of the
Han Dynasty, Huang Ba “carried out first
indoctrination and then punishment.”’
According to the History of the Yuan
Dynasty jtii, Zhou Zigiang J8H% had an
extremely strong ability of litigation, “when
someone disputed on court, he could made
correct judgement very soon.” However,
he did not stop at simply making verdict
and closing the case, but “used words from
the classics to enlighten the parties, and

comprehend moral ethics, Change 63 “Lunyu * Yan Yuan,” in Zhuzi Jicheng * Lunyu Zhengyi, 273.
their behaviors, fundamentally stop 64  Fei Xiaotong, Xiangtu Zhongguo Shengyu Zhidu, 54.
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d sputes d ultimate Y build a "no 66  Wei, “Xunli Liezhuan,” in Suishu, chap. 73, 1675.

litigation” society that is harmonious 67  Ban, “Xunli Zhuan,” in Hanshu, chap. 89, 3629.
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explained the meaning to them. If they
could repent and owned up to the truth,
they would be forgiven for their guilt. If they
remained impenitent, then Zhou brought
them to justice as severely as possible.”
Leniency and strictness were combined to
make “the people both fear and love, in this
way litigation stops.”®®

Individual indoctrination requires
local officials to separate parties who can
be indoctrinated from disputes that can
be resolved without going to court before
disciplining them with propriety. First,
they should identify those disputes that
arose from emotions. For example, in the
BLAO of History of the Ming Dynasty, Zhao
Yu “was worried about many lawsuits in
the local area. When the litigants came,
they were gently asked to ‘come again
tomorrow.”* After the litigants went back
home, they either no longer felt the anger
or were discouraged from litigation. So
many people stopped litigating. Second,
they should identify those disputes that
could be reconciled. In the BLAO of Draft
History of Qing, Wang Shixiang FHf#} “sat
in a dignified manner, and spoke kindly
like a family member. After he clarified
the right and wrong of the issue, the two
parties no longer felt angry and saluted
each other.” Third, they should identify
those who could “realize the truth and
then repent.” For example, in the BLAO of
History of the Sui Dynasty, “Jiao Tong f&
i, a native to Fuyang, was a heavy
drinker. He lacked courtesy for his 68
family members and was sued by 53
his brother. (Liang) Yanguang &
% did not hold him accountable. 7!

2
Instead, he brought him to the ’
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prefecture school and asked him to observe
the Confucius Temple. In the temple was
a drawing in which Han Boyu I wept
before his mother because she was so weak
that he did not feel any pain even when his
mother caned him. Jiao Tong understood
the drawing and so wept and was ashamed.
Yanguang admonished him and let him go
back home. Jiao Tong was reformed and
became a good man.””! Finally, a distinction
was made between gentry and civilians, and
gentry was dealt with more stringently. In
the BLAO of Draft History of Qing, Zhang
Qi, chief of Guantao County, when hearing
lawsuits by the gentry, would first test their
literary learning if he, after reading lawsuits,
found that “it is not worth reading his
words.” If their learning was not good, then
he would “admonish them before hearing
their cases.””

For crafty sycophants who could
not be civilized, honest and upright
officials must pass judgments fairly and
quickly, so that justice could be done as
soon as possible. How well the officials
handle litigation would affect whether the
government could successfully implement
indoctrination. Ordinary people usually did
not come into contact with the government
at all levels, and only when they filed lawsuits
did they deal with local officials. Therefore,
litigation was one of the important ways for
the general public to know and understand
local officials. Only when the people feel the
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fairness of the verdict could they appreciate
the capabilities of local officials, could local
officials build their prestige, and could the
people empathize with the indoctrination
by the government. For example, according
to the BLAO of History of the Later Han
Dynasty, Wang Huan ¥, the chief of
Luoyang “conducted himself in peace and
righteousness and balanced leniency and
strictness.” For the unjust verdicts and
difficult cases which could not be solved
by earlier county chiefs, he “clarified the
situation and identified deceit, dissipated
public doubts, and punished evil-doers.”
Therefore, after Wang Huan’s death,
local residents specially set up altars on
both sides of the road to offer sacrifices to
him.” According to the “Histories of Good
Governance” of the History of Southern Qi
M5F 1« REGIHE, Fu Yan {8, who had a
keen eye for details, solved the backlog of
cases in Shanyin County. So he was called
a god by the local people, and no one dared
to steal.”™

The BLAO in official history
describe extensively officials who worked
diligently in litigation and completed it as
necessary, with high judiciary efficiency.
For example, according to the BLAO of
History of the Sui Dynasty, Xin Gongyi 3%
AN “later he was transferred to be the
governor of Muzhou. After getting off the
carriage, he went straight to the prison
and personally interrogated the prisoners.
Within ten days, he had made judgments
on all cases and returned to the hall.
When he received new cases, he did
not write them down but instead
sent an assistant to sit beside him and ;g
question the partiesinvolved. Ifa case

73
74
75
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was not finished and the parties involved
needed to be detained, Xin Gongyi would
stay in the hall overnight and not return to
his bedroom until the case was resolved.””
According to the BLAO of History of the
Ming Dynasty WASE - f§551{%, after Zhang
Chun k¥ took office as the chief of Kangzhi
County, he immediately “read the cases
day and night. Thousands of people were
litigating. He passed the verdicts resolutely
and swiftly. This took officials and people
by surprise and won their admiration.
The number of lawsuits then dropped.
Whenever people went to the office to
appeal, Zhang Chun immediately set a trial
date. Then the parties to the litigation would
arrive at the official office on the pre-agreed
date, and he would solve the cases swiftly
without a backlog of cases. The cases could
be solved as soon as people had a meal.
They called him “Zhang Yibao fk—fu,”
praising him as capable as Bao Zheng fufx,
well known for his honesty and integrity.””
According to the BLAO of Draft History
of Qing, Shao Xiceng AB#it was “cautious
about punishment, and concluded all cases
swiftly. Therefore there were not too many
lawsuits.””” The practice of “completing
litigation as necessary” is different from
simply suppressing the number of lawsuits
to achieve “no litigation.” Instead, it might
result in increasing the number of lawsuits
in the short term. This practice conforms to
Confucian people-based thinking. It helps
establish the authority of the government
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among the people, thus creating conditions
for indoctrination.

<

However, the concept of “no
litigation” also had negative effects. Some
local officials tended to suppress lawsuits
forcibly by prohibiting, turning down, or
cracking down on lawyers. According to
Liu Ji X3 of the Ming Dynasty, “I once
visited some officials known for handling
few lawsuits. Grass grew on steps in the
court, and their desks gathered dust. I took
a slow walk into the countryside, checking
the situation there. Brutal and powerful
people were rampant, and the complaints
were heard everywhere. When asked, they
replied: “The officials do not accept our
lawsuits, and we have nowhere to appeal.
We can do nothing but accept this result.’
Senior officials came, saying that: ‘Officials
do not cause trouble, and it’s not officials’
fault that civilians argued with each other.’
So they were all driven out, and the plaintiffs
left with resentment. They told each other
what happened. So the number of lawsuits
dropped.””®

The reasons behind these negative
phenomena are: Firstly, the definition of
“benevolent government” under
the “rule of virtue” is vague and
difficult to measure. In order to
their achievement,
local officials prioritized those
“explicit” and  easy-to-achieve
quantitative indicators, ignoring
more meaningful policies.” They
just wanted a lower number of
lawsuits, without considering the
consequences and social impact.
Secondly, with a more developed
commodity a bigger
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79
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81

economy,
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population, and more intense land
acquisition, local governments had to face
more social problems, and their governance
was more difficult. The administrative
functions and powers of officials were
divided by the large merchant class and
the gentry class. Therefore, it was difficult
for the official to redistribute the overall
resources with a comprehensive plan.
Restricted by the resources and policy
framework, they could only implement
policies within a manageable range and
ignore more difficult issues.** Suppressing
the number of litigation obviously required
less administrative costs than bringing it
down naturally. Thirdly, this was because
“the emperor is far away.” Since a serious
information asymmetry existed between the
imperial power and the local government,
the cost of the imperial power collecting,
processing, and interpreting local
information was huge. It was unlike for the
central government to expose the cheating
offthelocal government.*' Indeed, there were
some officials who pursued “benevolent
government” due to internal factors
such as personal knowledge, cultivation,

Liu Ji, “Shu Subo Xiuyushi Duanyuji Hou,” in Liu Ji Ji, chap. 7, 133.
Li Shengyu, “Mubiao Mohu Ruhe Yingxiang Gonggong Zuzhi de
Yanjiu Shuping,” 164-88.
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Yingxiang Yinsu Yanjiu Shuping,” 151-71.

For example, among Xu Weili’s Documents fRIEALCH of the
Southern Song Dynasty unearthed in 2005, an assessment record
showed that when Xu Weili served as the chief of Liyang County,
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captured,” “no robbers who have not been captured,” “no thieves who
have been captured,” and “no thieves who have not been captured.”
Objectively, it was simply not realistic that a county did not even have
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by his superiors, which enabled Xu Weili to transition smoothly to
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capability, political responsibility, and a
sense of achievement. However, because of
the pursuit of false fame or performance,
“zero litigation,” “zero disputes,” and “zero
public order incidents” only on paper were
more likely to become the goals pursued
by ordinary local officials who sought
“neither big merit nor big mistakes.” This
suppression of the number of lawsuits
not only wasted social public resources,
but also led to serious negative effects
such as ineffective policies and the loss of
government authority. In terms of social
governance, this is a departure from the
goals of “benevolent government” and
“indoctrination.”

In short, both the rule of virtue
and the rule of law are institutional tools
for maintaining social order. The rule
of virtue includes the official’s personal
cultivation and making people know
propriety and goodness by economic
development and education. However,
the rule of law is a means to maintain the
social order prescribed for by the law, and
its purpose is to objectively prohibit human
evils, regardless of their nature. With the
Confucianization of the law, Confucians
incorporated the people-based ideas in the
code of ethics and morality into written
codes and litigation handling, making the
“rule of virtue” and “indoctrination” the
foundation of social governance. The rule
of law was used as a tool.

The governance of honest and
upright officials represented the practical
example of the rule of virtue and the rule of
law. They used the rule of virtue and rule of
rites as principles, attached importance to
farming, reduced tax and corvée, hence the
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people could live a prosperous life, without
worrying about food or clothing. They also
set great store for education. In addition
to the formulating behavioral codes, they
also set up schools to teach Confucian
classics. They regarded Confucianism as the
supreme principle and resolutely challenged
rules that did not conform to Confucian
ethics.

The process of handling litigation by
honest and upright officials epitomized the
integration of virtue and law. In the opinion
of honest and upright officials, litigation
itself is a process of indoctrination. On
the premise of distinguishing right and
wrong, they admonished the parties who
could still be indoctrinated with propriety,
and punished the offenders who would
not repent through in doctrination by
law. Excellence in litigation enhanced
the authority of officials in the eyes of
the people. This laid the foundation for
the indoctrination of the government,
through which the Confucian ideal of “no
litigation” gradually realized. However,
socio-economic development resulted in
more social conflict. The imperial power
still relied on the vague Confucian concept
of “benevolent government” to guide
local governance, and failed to develop
administrative theories and plans that were
compatible with the commodity economy.
Local officials had gone to great lengths
to flaunt their achievements and blindly
pursued “zero litigation,” at the expense
of the Confucian concept of “benevolent
government.”
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