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Abstract This article examines the intersection of law, gender, and modernity
during the transitional Republican era (1912—49). It approaches the topic through
a critical reading of the Republican Civil Code of 1929-30, and related
commentary on the code by Chinese legal experts. By analyzing the gender
assumptions embodied in several newly emergent categories of legal regulation,
including legal personhood, minimum marriage age, consent, domicile, surnames,
marital property, and child custody, the article’s line of questioning reveals how
gender meanings helped to shape modern concepts like universality, equality, and
freedom. The findings illustrate the ways in which Republican civil law broke
with late imperial legal and gender norms tied to Confucian patrilineal ideology
and in addition established new legal and gender meanings that helped to
consolidate Chinese politics on a republican basis and to reconfigure modern
gender difference on a conjugal basis.
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Law, Gender, and Modernity

Modern law reform in twentieth-century China is assumed to have involved a
process of legal transplantation that officially originated in a series of imperial
edicts issued by the Empress Dowager Cixi, exiled in Xi’an as foreign troops
occupied Beijing after the Boxer Uprising.' Thereafter, elite, mainly Western

" In January 1901, the Empress Dowager, at the age of 65, issued in the name of the Guangxu
Emperor an edict that solicited high government officials for advice on how best to reform
China’s legal system along Western lines. Another edict followed in March 1902, instructing
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and Japanese-trained lawmakers, aided by foreign advisors, sought to appropriate
international, primarily continental European, legal ideas for Chinese purposes.
Scholarly debates over modernity and Chinese law generally have proceeded
from Max Weber’s classic formulation of modern legal systems as formal,
logical, rational, and staffed by an autonomous class of lawyers, judges, or other
legal professionals.” Yet on a quite different track, the historian Joan W. Scott’s
more recent but already canonical examination of gender as a “social category
imposed upon a sexed body” and a “primary way of signifying relationships of
power” serves as the theoretical point of departure for English-language studies
of gender and Chinese modernity.’” Gender modernization in twentieth-century
China is represented by scholars as a series of shifts from plural to binary
categories of male and female and from kinship-based classifications of women
to a universal, biologically-grounded category of woman.* As was the case with
Chinese legal modernity, there was a certain degree of excitement related to the

Chinese ambassadors abroad to study the laws of various countries and report their findings
back to the Ministry of Foreign Affairs. In May 1902, a third edict charged Shen Jiaben and
Wu Tingfang to revise and update the existing Qing laws. For a summary of these efforts, see
Jianfu Chen, Chinese Law: Context and Transformation, 23-25.

% For studies that discuss Chinese law in relation to Weber’s ideas, see Philip C. C. Huang,
Civil Justice in Qing China, 224-29; Bradly W. Reed, Talons and Teeth: County Clerks and
Runners in the Qing Dynasty, 5-13; Randall Peerenboom, China’s Long March toward Rule of
Law, 451-52; Linxia Liang, Delivering Justice in Qing China; and Jianfu Chen, Chinese Law:
Context and Transformation, chapters 1 and 2.

3 Joan W. Scott, “Gender: A Useful Category of Historical Analysis,” 1056 and 1067. See the
examples of Scott’s influence in the China field cited in Gail Hershatter and Wang Zheng,
“Chinese History: A Useful Category of Gender Analysis.” See also Judith Butler and
Elizabeth Weed, The Question of Gender; Afsaneh Najmabadi, “Beyond the Americas: Are
Gender and Sexuality Useful Categories of Historical Analysis” (critiquing Scott’s
“binarization” of gender); and Jeanne Boydston, “Gender as a Question of Historical Analysis”
(critiquing Scott’s Eurocentric assumptions about gender).

* Susan Brownell and Jeftrey N. Wasserstrom, “Introduction,” provide a useful discussion of
the characteristics of the Chinese gender system before and after extensive contact with the
West. Tani E. Barlow, “Theorizing Woman” and The Question of Women in Chinese Feminism
stresses that what distinguishes modern gender from eighteenth-century gender notions is the
link between women and the state as opposed to the link between women and the family.
Barlow also pioneered the notion that there was no conceptual category of universal
womanhood in China before the modern period. Frank Dikétter, Sex, Culture and Modernity in
China, identifies sexualization, biologization, and naturalization of gender in early Republican
China. Dikétter among others identifies an “epistemic disjunction” in the early Republican
period in which “Human biology replaced Confucian philosophy as the epistemological
foundation for social order,” 9. This “epistemic disjunction” helped fuel campaigns against
footbinding (footbinding weakened the Chinese race), helped promote girls education
(intelligent mothers would produce intelligent offspring), and supported women’s employment
(women too could contribute to productivity). See also Yung-chen Chiang, “Womanhood,
Motherhood and Biology: The Early Phases of The Ladies Journal, 1915-25.” For theorizing
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translation and interpretation of foreign ideas and concepts of gender. Yet legal
modernity and gender modernity seemingly originate from discrete preoccupations
and engage discrepant sets of questions. Could it be possible, however, that
Chinese legal and gender modernity have more in common than is suggested by
the dissimilar figures of Max Weber and Joan Scott?

How might legal modernity and gender modernity be related? When law,
gender, and modernity intersect, what issues arise, what connections emerge?
Where does a historian begin to interrogate the forms that they take? This paper
points to some of the ways in which Republican law was gendered, thereby
claiming a place for gender in the mainstream story of Chinese modernization,
especially that of legal modernization. Scott suggests thinking about gender as an
“effect,” something that has been “discursively and historically produced,”
through apparatuses like law. She asks, “How do laws, rules, and institutional
arrangements refer to and implement differences between the sexes?... How
have medical or legal discourses—the discourses of the patient and the citizen,
for example—produced knowledge said to reflect the truth about the nature of
women and men?”” Historian Gail Hershatter suggests a related methodology in
her review essay on studies of women in twentieth-century China: “If gender is a
meaning-making category, we need to track when and by whom it is used or
discarded, as well as attending to how and when it is entwined with or displaced
by other categories.”

Following Scott and Hershatter, the methodology employed in this article
seeks to interrogate the construction of gender in modern Chinese law through a

about gender in Chinese law, see Kathryn Bernhardt, “A Ming-Qing Transition in Chinese
Women’s History? The Perspective from Law,” proposing that a “peasantization of the law”
took place during the Ming-Qing transition which produced a shift in emphasis from a
woman’s status as a daughter to that of a daughter-in-law and Women and Property in China,
960-1949, suggesting that the rise of the widow chastity cult led to the blurring of the
distinction between wives and concubines. Matthew Sommer, in Sex, Law, and Society in Late
Imperial China, argues that political anxieties over the rise of a dangerous class of rogue males
made preserving the conjugal family a crucial priority for the Qing, resulting in a paradigmatic
shift in the legal regulation of sexuality in the eighteenth century in which status performance
gave way to gender performance. Janet Theiss, in Disgraceful Matters: The Politics of Chastity
in Eighteenth-Century China, suggests that Qing jurists were swayed by the cult of chastity
and thus occasionally privileged the husband-wife relationship over the wife’s obligations to
her husband’s patriline. Philip C.C. Huang, in Code, Custom, and Legal Practice: The Qing
and the Republic Compared, examines conceptions of women’s agency under the Qing and
Republican Codes. Neil J. Diamant, in Revolutionizing the Family: Politics, Love, and Divorce
in Urban and Rural China, challenges previous assumptions about the 1950 Marriage Law by
demonstrating how certain groups of women unexpectedly benefitted from the implementation
of the law.

5 Joan W. Scott, “Some More Reflections of Gender and Politics,” 202.

® Gail Hershatter, Women in China’s Long Twentieth-Century, 115-16.
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close textual reading of one of China’s most important “modern” law codes, the
Republican Civil Code of 1929-30, and related legal commentary. The
Republican Civil Code, sometimes referred to as the Nationalist or Guomindang
(GMD) Civil Code, was structured along German Pandectist lines and
promulgated in five books (General Principles, Obligations, Rights over Things,
Family, and Succession) spanning 1929 and 1930, though the last two books
were not made effective until May 1931. The Civil Codification Commission
(Minfa gicao weiyuanhui) of the Legislative Yuan (Lifa yuan) served as the
primary drafters of the Republican Civil Code. The Commission was chaired by
Fu Bingchang and also included Jiao Yitang, Shi Shangkuan, Lin Bin, and Zheng
Yuxiu (though she was replaced by Wang Yongbin in the drafting of Books IV
and V). The Commission was advised by Wang Chonghui, President of the
Judicial Yuan; Dai Jitao, President of the Examination Yuan; French lawyer
Georges Padoux, Councillor of the Legislative and Judicial Yuan; and American
lawyer Ferno J. Schuhl, Honorary Advisor to the Civil Codification Commission.’
Through the particular case of the Republican Civil Code (still in effect in
Taiwan), 1 propose to investigate the process of gender formation
(meaning-production) in early twentieth-century Chinese law, in order to
examine the connection between the processes of legal modernization and gender
modernization. Part of the nature of the connection, I will argue, is that gender
modernization constituted legal modernization and vice-versa. Republican
Chinese lawmakers were not simply adopting foreign law codes. The law codes
they emulated were deeply rooted in European cultural conventions, including
modern European notions of gender, or what some refer to as the “Victorian sex
binary.” While lawmakers were consciously and knowingly borrowing legal
ideas, they were also adopting modern liberal cultural values and notions of
gender.® While the history of legal modernization has been formally articulated,
the history of gender modernization has been presupposed and repressed. In other
words, the “unmarked” gender modernization laid the foundation for the
“marked” legal modernization.” The work of law was to formally articulate the
values, rules, norms, and so forth of liberal modernity. Gender was a means of
supporting the creation of a new political system. The work of gender was to
supply the underlying assumptions, to serve as a kind of pre-history to

7 Foo Ping-sheung [Fu Bingchang], “Introduction” to The Civil Code of the Republic of China,
Books I-II1.

8 Legal scholars have pointed out some of the ways in which law is “cultured.” See the
contributions in Austin Sarat and Thomas R. Kearns, eds., Law in the Domains of Culture and
Cultural Pluralism, Identity Politics, and the Law.

° On the difference between the articulated, the marked, vs. the assumed or unmarked like the
marriage contract in liberal political theory, gender modernization has been assumed, see
Carole Pateman, The Sexual Contract, pioneering our understanding of modern patriarchy as
rooted in conjugality.
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Republican liberal modernity. Gender modernization underlay the creation of the
autonomous individual (bearer of legal rights and duties), contract theory, and the
epistemic shift from a Confucian order to a modern liberal order. Modern liberal
legal constructs and categories like the autonomous individual, consenting adult,
contract, individual rights, were caught up in a contradiction—they mostly held
themselves out to apply to rational, gender-neutral individuals; yet at heart these
gender-neutral categories embodied gender difference, inequality, and
subordination.

During the early decades of the twentieth century, the project of modern
Chinese law reform was tailored to correspond to several alternatives to the
imperial state political system: the late Qing model of constitutional monarchy,
early Republican constitutionalism, and the Nationalist Party’s republicanism, the
focus of this paper. My paper focuses on the areas of convergence where the
processes of legal codification and gender formation overlapped with Republican
politics. The most important areas of overlap, convergence, and mutual influence
involved the privileging of gender as a difference borne of human sexuality and
the foregrounding of racial theory and eugenics logic. Republican legal changes
embodied the development of what Michel Foucault has termed “bio-power.”
Bio-power embodies the notion that in modern society people are governed more
by rules that help them improve the “quality” of life, such as rules about
reproduction, health, etc. than by rules that impose force or death upon violation.
It is this configuration of gender, sexuality, and race in Republican law that
allows us to trace an important discursive link between gender, law, and
modernity. Investigating the underpinnings of this configuration will illuminate
the ways in which the newly minted biological definition of gender helped
constitute the newly approved legal-political idea of individual rights and
equality.

The overwhelming majority of the articles contained in the Republican Civil
Code were gender-neutral. The articles in which the Code employed
gender-specific terms like wife, husband, mother, and father stood out as
exceptions to the rule of gender neutrality. The discrepancies in these provisions
are key to understanding the construction of gender difference along a modern,
conjugal basis. My discussion below contrasts the gender neutrality of the
majority of the provisions of the Republican Civil Code (the lawmakers’ goal to
eliminate gender inequality in the law as exemplified by their broad definition of
legal personhood and consent) to the handful of gender-specific provisions
governing the minimum betrothal and marriage ages, domicile and surnames, the
management of marital property, and child custody determinations after a judicial
divorce. My analysis suggests that despite the law’s claims to universality, it
deviated from universal standards when it came to sexuality. Universality was the
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lawmakers’ goal because it represented a new relationship between the ruler and
the ruled, one that was democratic, equal, and rights-based. The universality of
the law, however, was contradicted by particular, gender-specific categories. The
provisions of the Republican Civil Code reveal that as some gender distinctions
fell by the wayside (mainly those associated with Confucian patrilineality), a new
set of gender distinctions (those associated with modernity) were erected.
Meanwhile, several new subject positions emerged, including that of the
universal “person” (as an umbrella term that included all living human beings),
the “autonomous individual” (a person who exercised legal rights and bore the
responsibility of legal duties), and the “consenting adult” (a person with the
power to enter into contracts and perform other legal acts). In other words,
gender was at the root of modern legal categories of individual rights, contracts,
and marriage. The majority of the modern gender distinctions were rooted in
marriage and the conjugal relationship between husband and wife rather than in
patrilineal notions, suggesting the way in which gender hierarchy was maintained
despite the shift from partilineal to conjugal ideas of marriage.

The Production of Legal Personhood (Falii Renge) in Modern
Law: From Ritual Persons to Human Bodies to Social Beings

The legal capacity (quanli nengli) of a person begins from the moment of birth
and terminates at the moment of death.—Aurticle 6, Republican Civil Code

In unassuming terms, Article 6 of the Republican Civil Code announced a
dramatic improvement in the legal status of Chinese women. Without saying so
explicitly, the article bestowed full legal personhood upon Chinese women, who
had previously occupied a rather haphazard legal position with no formal legal
rights to speak of and mostly vulnerable legal identities as impermanent
members of their birth families and lowly members of their marital families. The
rights-talk of the late Qing and early Republican period required a rights-bearer
or subject of rights.'” The creation of a rights-subject is often thought of in
constitutional terms, but civil law was another means by which to construct such
an identity. As it turned out in Republican China, personhood under civil law
produced a more stable subjectivity than citizenship under the various
constitutions. This section examines the displacement of late imperial
kinship-based gender identities by a form of broadly inclusive universal

19 See Peter Zarrow, “Anti-Despotism and ‘Rights Talk’: The Intellectual Origins of Modern
Human Rights Thinking in the Late Qing.”
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humanism in the Republican construction of “legal personhood,” an identity that
was important to reinforcing the republican basis of modern Chinese politics
because it helped to create a class of universal persons, equal in rights and duties
before the state.''

Article 6 set forth the standards and criteria for “legal personhood,” laying a
biological foundation for personhood. Article 6 defined “persons” as living
persons. Only the living possessed legal powers. The following Article 7, though,
provided that an unborn child could also count as a “person” (and thereby
possess rights such as those regarding inheritance) so long as the child was born
alive.'> The biological emphasis on the span from birth to death was an inclusive,
nearly universal category. The next chapter of the Civil Code went on to set out
two categories of persons, natural persons (ziran ren) and juristic persons
(faren)." The first category of “natural persons” included all living human
beings. And there were different degrees of legal capacity associated with
different types of persons, including full legal capacity, restricted legal powers,

""" Legal personhood overlapped with but was also distinct from the debate over women and
personhood in general. For discussions of the latter, see Tani E. Barlow, The Question of
Women in Chinese Feminism, chapter 3, Bryna Goodman, “The Vocational Woman and the
Elusiveness of ‘Personhood’ in Early Republican China,” and Susan Glosser, Chinese Visions
of Family and State, 31, 50. The question of who was a “person” under the law was a
complicated one that confounded liberal lawmakers from the outset of their regimes. Even
regimes that adopted purportedly self-evident biological definitions, like “human,” “born
free,” and “the rights of man,” had a difficult time delineating which groups of people to
include and which groups to exclude. In answering this question, politicians invented a host of
classifications and exclusions based upon class, race, gender, age, religion, and other statuses.
The notorious “three-fifths” example from the American Constitution spoke of slaves counting
as “three-fifths” of a person when calculating the political representation of southern states.
French revolutionaries specifically excluded women, religious minorities, and French colonial
subjects from the rights of citizenship, though not without protest. And almost everywhere,
children, criminals, and the mentally infirm are denied full citizenship rights. In Republican
China, lawmakers attempted to answer the question of who was a person in broad and
universal terms. They adopted the category of “natural persons” and explained that it included
all living human beings.

12" Article 7 of the Republican Civil Code: “A child born en ventre sa mere is considered as if
he were already born in respect to the protection of his personal interest, provided that he was
subsequently born alive.”

3 The second group includes corporations, companies, associations, foundations, and other
artificially organized groups endowed with rights and powers under the Code. “Juristic person”
was a legal fiction with nineteenth-century origins tied to the Industrial Revolution that does
not concern us here beyond the suggestion that further research into the connection between
law, gender, and capitalism would be fruitful. Legal recognition for “juristic persons” was
important to supporting a capitalist logic. The idea was that a non-human, non-biological entity
could also be capable of exercising rights and duties. Juristic persons were fictions of the law,
but with real power and existence. Although the term “juristic person” was new to early
twentieth-century China, there were Chinese precedents in the legal treatment of temple and
monasteries in imperial law. A recent Supreme Court decision in the United States has
generated a contemporary American debate over the status of “corporate personhood.”



The Construction of Gender in Modern Chinese Law 289

and those without legal powers. These definitions embodied several “modern”
principles, including universality, equality, and individuality. Biology could be
the basis for inclusive and universal and equal truths.

In Republican China, constructing a modern, autonomous legal system largely
meant separating Chinese law from Confucian ideology and ritual. The creation
of a legal system autonomous from ritual considerations enabled the production
of a number of new conceptual categories that served as new containers, labels,
classification schemes, and parameters for the way in which the state organized
society or its subjects.'* Unlike the particularistic Confucian patrilineal system
of classifying persons according to kinship position, modern classification
principles tended toward universality and equality, the rights-bearing individual
being the prime example. Newly emergent categories like legal personhood,
rights, and powers marked the contours of Chinese modernity, distinguishing
modern law from late imperial law. They also reflected fundamental changes in
the organization of state-society relations. The production of “legal personhood”
in Republican civil law, for example, helped consolidate modern Chinese politics
on a republican basis. The law came to define legal persons on a universal, equal
basis as the subject of rights, or rights-bearer.

“Legal personhood” was an emerging modern conceptual category without a
late imperial counterpart. Under Qing law, no such concept existed. There were
no express provisions designating definitions or criteria for legal personhood. Of
course, both natural persons and corporate persons, like temples, monasteries,
native-place associations, corporations, guilds, and chambers of commerce
existed. But the main late imperial legal provisions regarding classifications of
people and associations pertained to the registration of adult males, “full-grown
males.” These registration requirements were designed to facilitate the state
interest in taxation and the extraction of service obligations. In other words, legal
recognition entailed the burden of tax and labor obligations, a logic that was very
different from the modern liberal idea of bestowing rights and duties upon
persons.

The need to define a “legal person” arose from the need to designate who had
the ability to act in a legal capacity and, more importantly for our purposes, who
had the capacity to exercise rights and duties, who was eligible to be the bearer
of rights. This issue was a prerequisite of sorts for the autonomous,
rights-bearing individual of liberal modernity. Both gender and legal modernity
converged on the creation of the category of “person” under the Civil Code.
Gender modernity was implicated because the definition of legal person as a
“natural person” included both men and women, supposedly with no difference.

4 James C. Scott, Seeing Like a State, drew attention to the layer of state power contained
within classificatory schemes.
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The newly-constructed legal person was an individual, subject-bearer of rights,
and capable of legal action and behavior, as with entering into contracts,
incurring debt, owning property, etc.

The emphasis on living beings marked a modernist turn. A few examples from
late imperial history will help illustrate the elevated status of biology between
imperial and modern Chinese law and the difference between ritual concerns and
Confucian patrilineal ideology of late imperial law and modern implications of
“natural persons,” the modern notions being rooted in economic transactions,
rights and duties (civil and economic in nature, not necessarily moral, ritual).
First, late imperial law did not insist that only living persons possessed legal
powers. Unborn and dead persons could perform certain legal acts. Birth and
death were not the absolute dividing lines they became under modern law, they
could be circumvented in certain situations. For instance, the legal device of
posthumous or post-mortem adoption allowed a man who died without any
biological sons to adopt an heir after his death to ensure the continuity of the
man’s patriline. The fact that the man was dead did not stop the adoption from
taking place. It was in fact because the man was dead that the adoption needed to
be arranged.”” In contrast, modern legal codes like the Republican Civil Code,
did not recognize posthumous adoption or any other posthumous legal act. A
dead person was devoid of legal capacity. Death terminated a person’s capacity
to act legally. The only “acting” a dead person could do under modern law was
through his or her will or testament. Under modern law, living and breathing, the
fact of life and death mattered more than one’s ritual or patrilineal existence. In
other words, modern law (and gender as we shall see) placed increased
importance on the biological fact of living (and dying). The elimination of
posthumous adoption under modern law further illustrates how older gender
distinctions rooted in patrilineal ritual and ideology were uprooted while new
gender distinctions rooted in scientific biology were erected. In keeping with
Foucault’s “bio-power,” modern law was not overly concerned with dead people.
The modern state was concerned with the health, welfare, and security of its
living population. There was little room for the concerns of the dead.

A related example that illustrates the difference placed on “living” between
late imperial ritual and law and modern law pertains to the faithful maiden cult,

!5 Kathryn Bernhardt’s Women and Property in China, 960—1949 discusses the power of
widows over the selection of post-mortem heirs as well as the disparate consequences of pre-
and post-mortem adoption for women and property. On late-imperial adoption practices, see
Ann Waltner, Getting an Heir: Adoption and the Construction of Kinship in Late Imperial
China, and Arthur P. Wolf and Chieh-shan Huang, Marriage and Adoption in China,
1845-1945. A recent article by Hou Xudong looks into developments in early China (roughly
200-500) concerning laws, rites, and matrilineal kinship as they affected such things as family
property and adoption; idem, “Rethinking Chinese Kinship in the Han and the Six Dynasties:
A Preliminary Observation.”
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the distinctive practice whereby women betrothed to men who became seriously
ill or died before their weddings took place chose to go ahead and honor the
“marriage.” Despite the death of her fiancé, a living woman could “marry” a
dead man and even be rewarded by the state as a moral paragon for doing so,
though not without controversy.'® In other words, biological death did not
prevent a man from marrying or from establishing an heir (faithful maidens could
adopt a son to serve as her fiancé’s heir in accordance with the posthumous
adoption device discussed in the paragraph above). Under imperial law, the death
of a son was an inconvenient event, but not an insurmountable obstacle to
securing an heir. Securing an heir furthered the late imperial state’s interest in
maintaining patrilineal families but did not further the modern state’s interest in a
strong and healthy population. Under modern law, such marriages would be
considered null and void because both parties to a marriage had to be alive,
because in other words, under modern law, biological death trumped other
considerations. The emphasis was squarely on the living. The criteria for
“personhood” shifted. Living state subjects mattered more than dead ancestors of
the patriline.

The recognition of legal personhood was of fundamental importance to
women’s rights and men’s rights—it endowed mere human bodies or beings with
social and political capacities, separate and apart from the moral obligations and
ritual powers possessed in the past. It determined whether one possessed legal
rights and powers or was dispossessed. As the American legal scholar Patricia
Williams argues, rights elevate one’s status from a mere human body to a social
being.'” In Republican China, legislators determined who was endowed with
natural rights through their definition of legal persons. The need to define “legal
personhood” arose in conjunction with the question of who would be the bearer
or subject of “rights.” To be recognized as a legal person meant that one
possessed rights and legal powers, that one was more than a mere “human body,”
that one was a legally and socially recognized person, an ‘‘autonomous
individual” in modern, liberal terms. Legal personhood came with certain social
protections and privileges. As legal commentators noted in a 1925 article on
“Persons in Chinese Law,” persons “are the subject of rights and duties.” Persons
enjoy rights and liberty. Persons cannot be sold. The sale of persons was
punished under criminal law. In this way, persons were distinguished from slaves
and chattel. Persons, moreover, have the right to enjoy reputation. Reputation is a
sort of social asset recognized under law. Injury to one’s reputation may give rise
to a lawsuit for suffering and the payment of damages.'®

16 Weijing Lu, True to Her Word: The Faithful Maiden Cult in Late Imperial China.
'7 Patricia J. Williams, The Alchemy of Race and Rights.
B C H Chang, Y. L. Liang, and John C. H. Wu, “Persons in Chinese Law,” 257, 265.
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Was a woman a legal person? Yes, said GMD lawmakers, because a woman
was a human being just like a man. Unlike past codification efforts (as recently
as the 1925 Draft Civil Code) that excluded married women along with children,
criminals, and the insane, GMD Republican lawmakers deliberately removed the
special classification of women in order to accord with the principle of gender
equality. Gender difference was displaced by universal inclusion. As Fu
Bingchang, chair of the Civil Codification Commission, explained:

Another regrettable feature of the family system based on ancestral worship is
the unjust discrimination between man and woman. The woman being
incompetent to exercise ancestral worship and being excluded from succession
to it was, as a consequence, also excluded from succession to property. Her
position in the family was not so much that of a person sui juris as that of a
sort of “appendage” to the man."

Fu’s quote demonstrates the inclusive Republican construction of a “universal
person” whose identity was not specific to family role or kinship classification.
In contrast to late imperial law which regarded legally significant persons as
those who had a place in the patriline and disregarded persons who had no
position in the patriline, Republican law created a universal category of persons
that included women. The inclusion of all natural persons as legal persons
represented a certain elevation in the state of women. The Civil Code designation
of a “person” rooted in biology helped define a modern individual, the bearer of
rights and duties, in gender-neutral, gender equal terms. Women could be
included as civil persons, autonomous individuals, and rights-bearers because
they were human beings too. This seems like a simple logic, but previous draft
civil codes excluded women from this category. This modern, biological
definition of a “person” marked a major breakthrough, signaling the creation of a
“universal person” in contrast to a person specific to a family role or kinship
classification.”

As the President of the Legislative Yuan, Hu Hanmin (1879-1936), explained,

' Foo Ping-sheung [Fu Bingchang], “Introduction” to The Civil Code of the Republic of
China, Books IV-V, viii.

" See Tani E. Barlow, The Question of Women in Chinese Feminism, chapter 2, on the ways in
which the creation of a category of universal “woman” embodied this change. Even universal
personhood was subject to certain restrictions and limitations. For instance, the Civil Code
classified the insane as persons with limited legal capacity, since they were not autonomous,
lacking the capacity to reason and think for themselves. The Civil Code also excluded
criminals from full legal personhood, reasoning that because criminals had committed crimes
against society, they had given up their liberties. The young were also classified as persons of
no (under 7 sui) or limited legal capacity (between 7 and 20 sui).
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because men and women were both humans, “persons” (ren), biological humans,
they were therefore both entitled to equal treatment under the law.*' No legal
distinctions were to be made between men and women on the basis of sexual
difference alone: “As both man and woman are human beings, we only say in our
Civil Code how a person possesses certain rights and privileges and the capacity
to act, and how a person can be considered worthy and unable to possess the
same. We do not say anything that is specifically meant for man or for woman.”*
Hu’s conception of society ignores the former distinctions made on the basis of
ritual position, family role, etc. and takes a broad approach to society, including
all human beings into one category of “the people,” at least under the law
(gender-neutrality as gender equality). A mere human body could be elevated to a
human being endowed with legal rights and power through inclusion in the
category of legal personhood. This type of reasoning is why some scholars argue
that liberal humanism helped advance the cause of Chinese women’s rights
because unlike in the West where women were excluded from personhood, in
China liberal humanism helped women earn recognition as human beings and
therefore deserving of rights and privileges.®

What was the relationship between personhood and women’s rights? Hu
Hanmin believed that the inclusion of women in the category of persons or
people marked the beginning of women’s rights in China. Only as a human being,
a person, a member of the nation, could women argue that they were entitled to
rights and powers. Hu himself recognized this type of humanism as the basis of
Chinese women’s rights. Hu argued that “Since the establishment of the
Legislative Yuan of the Nationalist Government, the ordinances in the Civil Code

2! Hu Hanmin was the lynchpin holding GMD legal, political, and gender theory together. Hu
was the son and grandson of Qing legal secretaries. He joined the Revolutionary Alliance
(Tongmenghui) in 1905 while studying law in Tokyo, edited Minbao, directed Tongmenghui
activities throughout Southeast Asia, and was one of Sun Yat-sen’s closest associates during
the years before and after the 1911 Revolution. In the 1920s Hu was usually associated with
the anti-communist right-wing of the GMD. Shortly after the establishment of the Nationalist
Government in Nanjing in 1927, he served as Chairman of the newly established GMD
government and the GMD Central Political Council (1927-31). In 1928 he spent several
months touring Europe and elsewhere at the behest of the GMD, with Sun Ke, Sun Yat-sen’s
son. Upon his return to China, Hu was appointed President of the Legislative Yuan (1928-31).
Before a dispute with Chiang Kai-shek resulted in Hu leaving office in 1931, in his brief two
years of service as the first President of the Legislative Yuan, Hu Hanmin successfully oversaw
the completion of several important codification projects, including the Republican Civil Code.
See Chun Yang, “Hu Hanmin falii sixiang yanjiu,” William Chu, “Hu Han-min: A Political
Profile (1879-1936),” and Chiang Yung-ching, “Hu Han-min’s Ideas on Women’s Rights and
His Achievements.”

22 Hy Hanmin, “Xin minfa de xin jingshen,” 850.

2 For example, see Wang Zheng, Women in the Chinese Enlightenment. On women'’s rights in
the Republican period, see Sudo Mizuyo, “Concepts of Women’s Rights in Modern China.”
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have made no separate provisos concerning women. This is an indication that the
term ‘people’ refers to all the people, regardless of sex, and that they fall within
the jurisdiction of this ‘Civil Code.” This then is the beginning of the
implementation of women’s rights in China.”**

Hu might have added that this was also the beginning of the implementation of
men’s rights in China since male subjects of the Qing dynasty did not possess
rights and privileges either. It was only with the Republican revolution and the
reorganization of state-society relations on a republican basis that such notions as
rights were formally recognized. Hu was dedicated to Sun Yat-sen and worked to
integrate his law codification projects with Sun’s ideology of the Three People’s
Principles. The inclusion of women as “persons,” seemed to correspond to the
political change from the patrifamilial imperial system to the nation-state
legitimized by popular sovereignty. According to Hu’s speech on “The Three
People’s Principles and the Spirit of Legislation,” old Chinese legislation was
entirely built on the basis of the family-lineage system, today’s legislation was to
be built upon the basis of the interests of the people. The imperial state system
was displaced by a state legitimized through popular sovereignty. Hu also
explained that the Three People’s Principles represented an important change in
the purpose of law: The purpose of old Chinese legislation was to uphold
autocracy, today’s legislation supports the people’s interest in protecting the spirit
of the race, and democratic thinking, people’s livelihood...”* In Hu’s view, law
was not simply a tool of state domination but rather law (through rights) could
protect people from the state. Notions like popular sovereignty endowed human
beings with additional significance, power to govern, and power to determine the
basis of their political representation. This political change necessitated the
replacement of gender-defined patrilineal person with a gender-neutral, modern
universal subject endowed with equal rights before the state.

The production of “legal personhood” as a new conceptual category thus
helped consolidate modern politics on a republican basis. It endowed most
human beings with a new set of legal, social, and political rights. For gender
equality, the elevation of biological criteria was a mixed bag. Compared to
patrilineality, biology was more inclusive and universal; it did not exclude
women as women or distinguish among various family roles and ritual positions.
Yet as we will see below in the section on marriage age, biology could, much as
patrilineality, readily serve as the reference point for gender difference. This form
of gender difference was not rooted in the patriline, but was wedded instead to
the perception of physical differences, differences in reproductive capacity, and
sexual development.

* Hu Hanmin, “Zenyang shi quanguo funii neng xingshi niiquan,” 1186.
5 Ibid., “Sanminzhuyi zhi lifa jingyi yu lifa fangzhen,” 781-82.
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Legislating a Minimum Betrothal and Marriage Age: From
Patriline to Population

A man who has not completed his seventeenth year of age and a woman her
fifteenth may not make an agreement to marry.—Article 973, Republican Civil
Code

A man who has not completed his eighteenth year of age and a woman her
sixteenth may not conclude a marriage.—Article 980, Republican Civil Code

Although Republican lawmakers decided to base legal personhood upon a
universal age requirement, 20 sui, regardless of gender, these same legislators
chose to depart from a universal approach to age when they determined that
minimum marriage ages should vary by gender. The establishment of new age
requirements for betrothal and marriage through Articles 973 and 980 of the
Republican Civil Code drew upon a mix of universal and particular rules: the
new age requirements for marriage replaced regional specificities and local
customs regarding marriage age with a universal rule, but at the same time also
imposed gender-specific age requirements. In the process of determining the
exact ages required to marry, Chinese lawmakers weighed various factors
including gender differences as modulated by and entwined with differences in
culture, custom, and climate. These deliberations, in which longstanding bodily
differences were granted a new legal significance, also underscore Joan Scott’s
point about the retrospective assignment of meaning to gender differences.

If biology served as the referent for appeals to gender equality with respect to
personhood, then biology also served as the referent for gender difference with
respect to the regulation of engagement and marriage age. The natural person of
the General Principles examined in the section above corresponded to a new set
of age-based legal regulations that also presupposed universal biological criteria
for adulthood, engagement, and marriage. In general, age was a universal
measure, as when it was used to determine general legal capacity or power. For
example, the standard for attaining legal maturity or majority, i.e., adulthood,
was determined by a universal age. Article 12 of the Republican Civil Code
established that the age of legal maturity was twenty regardless of gender:
“Majority begins with the completion of the twentieth year of age.””® The
standard for partial or limited legal capacity (xianzhi xingwei nengli) was
similarly universal. Seven served as an important legal marker for both young
male and female children. A child under seven had no legal capacity. A seven
year-old child however attained partial legal capacity, which meant that the child

% The Civil Code of the Republic of China, Article 12.
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could legally engage in a limited set of transactions.”’

Under the Republican Civil Code, however, age was both universal and
gender-specific. Universal age took on a gender-specific cast when the law
shifted gears from the book of General Principles to the Book of Family Law,
where engagement and marriage were regulated. The Family Book required men
and women to attain certain ages before they were entitled to enter into an
engagement or marriage contract. A marriage involving underage parties could
be annulled unless the parties came of age or the woman became pregnant
(Article 989). These minimum age requirements for engagement and marriage
were novel. Acts of engagement and marriage were important life acts that were
subject to detailed regulations under imperial law and ritual. These regulations
enumerated the ceremonial steps required and enumerated prohibitions such as
against the marriage of two people of the same surname or close relatives.
Amidst these imperial rules, there were no restrictions based upon age. In fact, an

%7 Ibid., Article 13: “A minor who has not completed his seventh year of age has no disposing
capacity. A minor who is over seven years of age has a limited disposing capacity. A minor
who marries acquires thereby the disposing capacity.” Examining the changes from late
imperial to modern law regarding the importance of age to legal status helps illuminate related
changes in the importance of biological gender to legal status. The universal age paradigm of
Republican law was rooted in a logic distinct from the late imperial consideration of age which
tended to be based on family-specific generations and position in a particular patriline. Law in
imperial China categorized people according to age in certain select circumstances having to
do with the redemption of punishment. For example, the Ming Code made special provisions
for the young and the aged. Those aged fifteen and under and aged seventy and over could
apply to have their punishment redeemed or reduced. In addition, those aged seven or under
were exempt from criminal liability. See Jiang Yonglin, The Great Ming Code, Ixv and 30-32.
Likewise, the Qing Code allowed the aged (seventy and over) and the young (fifteen and under)
to apply for reduced penalties on humanitarian grounds, Derk Bodde and Clarence Morris,
Law in Imperial China, 37, 42, 79, 229. As these examples of special provisions indicate, it
was not that age did not matter under imperial Chinese law, but that age mattered only in
limited situations. Age was a special category that, like generation, family position, and official
status, deserved special recognition under the law. But age did not have the same sort of
valence as other considerations like generation, rank, and other social and family status
markers. For example, under late imperial law, a person’s generational position was a more
important factor in determining legal status, authority, and degree of punishment. For example,
a wife who struck a husband was punished harsher than a husband who struck a wife
(regardless of the relative ages of wife and husband). Generational or kinship status differed
from universal age in that generational status derived from the particular kinship alignments of
specific patrilineal families. For example, an uncle might not always be older than his nephew,
but the uncle should still be treated with the respect accorded to a senior relative. It depended
upon the particular family roles and positions within the patriline. By contrast, the universal
age of modern law derived from a criterion that did not vary from family to family. Universal
age was measured from birth and was measured without regard to one’s place in the family and
did not depend or be relative to birth order or generational rank. It was a universal, scientific
measure. See The Civil Code of the Republic of China, Article 124.
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engagement could be arranged even before the birth of either bride or groom.”®
Legal experts explained that no age requirements were needed under imperial
law because engagement and marriage were arranged by parents and other family
members, not the bride and groom themselves.*

The Republican Civil Code’s imposition of a minimum betrothal and marriage
age reflected a significant realignment of the politics of marriage and
reproduction whereby the primary late imperial goal of marriage and
reproduction for the sake of continuing the patriline was displaced by the modern
goal of building a strong nation and race through the production of healthy
offspring that would serve as a strong citizenry. Nationalist lawmakers,
concerned with strengthening the nation and improving the race, constructed a
minimum marriage age in order to promote the production of a healthy
population, an explicitly eugenic concern and a modern concern with
implications for gender meanings. In his textbook on marriage law (required for
students of the Judges Training Institute Sifaguan xunlian suo), Zhang Shen
explained that the new age requirements were constructed mainly with the health
of the nation/race in mind (minzu jiankang).® These concerns reflected a new
emphasis on the “quality” of offspring, not just the fact of marriage and
reproduction itself. Both men and women needed to contribute to the health of
the nation.

Subsequent to the Republican Civil Code, however, every Chinese marriage
law and marriage law revision in the twentieth century included a provision
specifying the minimum age of marriage, one for females, and one for males,
though, minor adjustments were made to the actual age that was designated. The
gender-specific regulation of the minimum marriage age was not exclusive to the
Republican Civil Code. Raising the age of consent, for instance, was one of the
tools the government of the People’s Republic of China drew upon to promote its
population control policy in the 1980 revisions to the Marriage Law (another
example of social engineering with a different objective). Even as the actual age
of marriage was raised later in the twentieth century, the disparity between
females and males persisted as part and parcel of the modern definition of gender
rooted in the notion of biological difference and sexual differences. The
minimum marriage ages today in the mainland of China are 22 for males and 20
for females. In Taiwan the minimum ages remain 18 for males, and 16 for
females, as first determined by the Republican Civil Code.

% The Republican Civil Code did not recognize the validity of the late imperial practice of
pre-birth engagements or the betrothal of young children. Previously, in 1915, the Daliyuan
Supreme Court had ruled that if the parties to an engagement had not yet been born, the
engagement was completely without force, Daliyuan 1915 shangzi 536.

¥ See Li Yichen, Hunyin fa yu hunyin wenti among others.

30 Zhang Shen, Zhongguo hunyin fa zonglun.
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Since late imperial law did not use age as a criterion by which to regulate
betrothal and marriage, how then did these novel age requirements arise? In a
civil code that professed to tear down old restrictions and increase freedom and
liberty, why introduce any requirement about the minimum age of engagement
and marriage? Republican lawmakers and legal commentators offered a number
of justifications for minimum age requirements, most of which involved
preventing harm to individual bodies and the larger body politic. The Republican
rationale behind minimum age requirements related to health, a modern concern
and a eugenic logic: regulating marriage according to age was important to the
state’s interest in promoting the health and welfare of the population. Age
became an essential criterion for engagement and marriage as part of the
emergence of an elaborate eugenic logic applied to improving the Chinese
“race.” Lawmakers instituted minimum age requirements in order to prevent
social ills and promote social well-being.

The objections to early marriage epitomized the eugenic concerns of the
modern state. For example, the eminent Republican legal scholar Hu Changqing
explained that the minimum marriage age requirement combatted four main
problems associated with early or premature marriage.®’ First there was the harm
caused to the health of an individual’s own self (zi shen zhi jiankang) by early
marriage. If a person married (and presumably engaged in sexual relations)
before one’s body had fully developed, that could cause permanent damage to
one’s own bodily health. A person might also come to regret a marriage made
while still young. Republican marriage-law expert Li Yichen also understood that
the Civil Code had to establish a minimum age of engagement in order to prevent
the foolishness of childhood words (youzhi de ertong shidai de xi yan) from
causing a lifetime of regret (yongjiu houhui).”> Second there was fear that early
marriage would produce inferior offspring. Children born to extremely young
parents were believed to have weak constitutions and be of “lower quality” (¢izhi
lieruo). Lawmakers feared that inferior children would jeopardize the future of
the race. Third was the likelihood that very young parents would not be able to
bear the responsibility of rearing their children, especially if the parents married
before they had completed their studies or established their means of economic
support. As Republican marriage-law expert Li Yichen explained, the minimum

3! Hu Changging (not to be confused with the former vice-governor of Jiangxi who was
executed for corruption in 2000) was a leading authority on Chinese law during the Republican
period. He was the author of several important treatises on Republican law; served as the
long-time editor-in-chief of the leading Republican law journal, Falii pinglun (Law Weekly);
and participated in several law drafting projects, especially the 1925 draft civil code. In
addition, Hu served on the GMD Fazhi ju (Law Codification Bureau) that preceded the
formation of the Legislative Yuan, translated important Japanese works on legal modernization
into Chinese, and lectured at the GMD Central Political School on marriage and family law.

32 Li Yichen, Hunyin fa yu hunyin wenti, 23.
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marriage age should also factor in an individual’s economic abilities (jingji
nengli) and family circumstances (jiating zhuangkuang).> Marriage law
textbook author Zhang Shen also noted in 1936 the need to consider economic
development as well as physical development. According to Zhang, ancient
Roman law only required males to be 14 sui and females to be 12 sui. Modern
law, however, was to be concerned not only with sexuality maturity, but also with
economic ability, and therefore the minimum age of marriage had to be raised to
18 and 16 sui. Fourth, and last, was the negative impact on the health of society,
the nation overall (guojia shehui zhi jiankang).**

Not only did lawmakers have to worry about the problems of early marriage,
but they also had to watch out for the harms created by late marriage. Hu
Changqing warned that an overly high age of marriage would lead to the
proliferation of “private relations” (sitong), i.e., sex outside the boundaries of
marriage, the number of illegitimate children (sisheng zi) would increase, and
social customs (shehui fenghua) would be adversely affected.”” Marriage law
expert Li Yichen also pointed out that late marriage could adversely effect sexual
morality (xing daode). He feared that if people had to wait until they were
relatively old in order to marry, they would yield to non-marital sexual relations.
Second, if people were forced to wait too long to engage in sexual relations, that
would abnormally stunt their sexual development (fang ‘ai shenti de zhengchang
fayu). Third, women faced an additional danger, which was that if they waited
until they were too old to marry, they might have difficulties becoming
pregnant/giving birth (nanchan de weixian).’® Lawmakers’ concerns with both
early and late marriage were couched in terms of their concern with the health of
the nation.

Thus, lawmakers did recognize the need for a minimum marriage age. But
how to set it? What age was appropriate? In this regard, lawmakers acted as
social engineers, entwining concerns about gender difference with evaluations of
culture, climate, and custom. For instance, Nationalist lawmakers operated under
the assumption that people in warmer climates attained sexual maturity at an
earlier age than people in colder climates. The lawmakers were titrating, trying to
find just the right mix, combination of age at marriage in order to produce the

* Ibid., 50.

3 Hu Changqing, Zhongguo hunyin fa lun, 74, fn 11. See also Hu Changqing, Zhongguo
minfa ginshu lun, 60—-61. Among the “evil” customs to be abolished by the new minimum age
requirements was the custom (in Shandong Province Zhang says) of boys of 12 sui marrying
girls of 18 sui, Zhang Shen 1936, citing the Ministry of Judicial Administration’s
“Investigation of Customs” (Xiguan diaocha baogao lu). This custom was viewed as “feudal,”
fulfilling the need of rural families for additional household labor, but not in keeping with
“modern” needs, see Li Yichen, Hunyin fa yu hunyin wenti, 50.

3% Hu Changgqing, Zhongguo hunyin fa lun, 71.

3% Li Yichen, Hunyin fa yu hunyin wenti, 51.
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healthiest population. To determine the minimum marriage age, lawmakers first
looked to other countries to see where China fit in the spectrum based upon
climate (gihou), national customs (guosu), local conditions (fengtu), and popular
sentiments (minging). According to anthropological theory, each nation, race, or
people could be placed on a universal scale that measured the rate at which
human sexuality developed. Sexual maturity, or pace of development became the
criterion for marriage eligibility. Commentators cited the variation in the
minimum age of marriage by race, climate, custom. Germany used 21 for males,
16 for females; Switzerland used 20 for males and 18 for females as the lowest
age of marriage. Other countries, like France, Italy, Holland, and Portugal use 18
for males and 15 for females.”” In identifying a pattern to these variations in age,
Hu Changqing repeated the anthropological truism that “In warm, tropical
climates, bodily development (shenti zhi fayu) takes place sooner, so the
marriage age is lower. In cold climates, bodily development takes place later, so
the marriage age is higher. In moderate climates, bodily development takes place
intermediate, so the marriage age is in between the warm and cold climates.”*

The other scientific assumption under which lawmakers operated was that
females developed sexually earlier than males. Li Yichen states simply that
“female physical development (niizi shengli fayu) takes place earlier than males,
so the minimum age for marriage differs by two years.””” The minimum age of
marriage varied by country, but regardless of the country-specific variation in
ages, almost all countries similarly distinguished between male and female
minimum ages, with ages for females almost always lower than for males. Only
Australia used 14 for both males and females and the newest USSR Civil Code
used 18 for both males and females as a nod toward gender equality. Chinese
legal commentators objected to the Australian and Soviet provisions because they
violated what the commentators viewed as the natural differences in male and
female development. For example, the legal expert Hu Changqing criticized the
Soviet law, claiming that male and female bodies develop at different rates,
originating with natural biology (shengli zhi ziran), and the differences could not
be evened out by human intervention (renli giangqi).*

Republican provisions on the minimum age of engagement and marriage
reflected the increased attention paid to gender assumptions rooted in biological
science, which were entwined with supposed cultural differences that were also
believed to be rooted in biology. In other words, the Republican provision was

37 See Hu Changqing, Zhongguo minfa qinshu lun, 79-80, fn 2, and Li Yichen, Hunyin fa yu
hunyin wenti, 50-51, where he also lists the minimum ages for 13 different countries. Li cites
variation according to custom, climate, national character, and people’s conditions.

% Hu Changqing, Zhongguo minfa ginshu lun, 78.

39 Li Yichen, Hunyin fa yu hunyin wenti, 52.

0 Hu Changgqing, Zhongguo hunyin fa lun.
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expressly premised upon the idea of biological differences, racial and sexual. The
underlying idea was that just as the people of tropical climates developed earlier
than the people of colder climates, females developed earlier than males. These
notions were certainly tied into the eugenics logic that Barlow points us toward
(biology, binary, universal gender) in 2004. Here is the stark logic at work: Do
not let underage people marry and have children because they will produce
inferior human beings. Make sure the population that is breeding has at least
reached minimum age in order to ensure a “healthier” population.

When defining “legal personhood,” GMD lawmakers explicitly argued that
biology was the foundation for gender neutrality and so human beings should be
treated equally under the law. But when erecting a minimum marriage age, GMD
lawmakers chose to use biology to justify a different age requirement for males
and females. Even as Republican lawmakers were trying to strip away gender
inequality (by granting women legal personhood alongside men), lawmakers
were introducing new gender-specific rules (the two-year difference).
Lawmakers were no longer explicitly invested in upholding gender differences
based upon patrilineal position, but Republican lawmakers, like other modern
lawmakers, were interested in establishing gender differences that they believed
would further the state’s goal of promoting healthy marriage and reproduction.

Individual Consent to Marry: Contract Law Principles

An agreement to marry shall be made by the male and the female parties of
their own accord.—Aurticle 972, Republican Civil Code

The contract law principles reflected in the individual consent provision when
compared to other marriage provisions that depart from contract law principles
(domicile, surnames, marital property) illustrate the back and forth between
gender neutrality and gender difference in the Republican Civil Code. The
discrepant gender meanings at work in the same body of law suggest that
underlying assumptions of gender difference still resonated for Republican
lawmakers. Gender differences in the modern Republican Chinese legal system,
however, were not rooted in patrilineality, but in conjugality.

Republican lawmakers reshaped the institution of marriage from an agreement
between families to a contractual relationship between two individuals. As Fu
Bingchang explained, “Betrothal and marriage are no longer agreements to unite
families, but contracts entered into by the parties themselves of their own
accord.”*! Republican legal commentators unanimously viewed marriage as a

*! Foo Ping-sheung [Fu Bingchang], “Introduction” to The Civil Code of the Republic of
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contract in law rather than a pact made to satisfy patrilineal ritual needs.
Marriage was to be governed by the principles of contract law. This shift to a
contractual basis was viewed as an advancement along the evolutionary stages of
law in accordance with Sir Henry Maine’s thesis of the development of law from
status to contract.*> Republican legal commentators situated the introduction of
the consent requirement in a worldwide, evolutionary scheme. Li Yichen
explained that the consent requirement accords with the principle of autonomous
marriage (hunyin zizhu de yuanze) “Marriage is a lifelong union (zhongshen de
Jjiehe). Naturally it should be that an appropriate spouse be selected on the basis
of love (yi aiging wei jichu), chosen by the person to be married himself or
herself (benren zixing jueding). This is the rationale for the Civil Code’s
autonomous marriage.”43

The individual consent provision was also designed to forestall the various
pitfalls of arranged marriage as extensively debated by New Culture reformers
and others.* The Nationalist lawmaker Wu Jingxiong (John C. H. Wu) justified
the principle of freedom of marriage by arguing that it would strengthen the
Chinese race. This would be so because, according to Wu, the system of arranged
marriage had resulted in many, many unfortunate couplings in which talented
women were hitched to idiotic men and led to the production of subpar offspring.
His argument was basically eugenic and he used the (cruel) language of social
Darwinism. Free marriages would produce happy children who would then grow
up to be biologically superior people. Wu was basically rehearsing the views of
Ellen Key: love marriages were best because they produced the best
offspring/progeny. The imperative of the Chinese state to maintain and
strengthen the Chinese race reshaped the legal regulation of marriage. Marriage
formation was no longer the prerogative of senior family members who sought to
preserve patriline, but it became the right of men and women to make their own
marriages through individual consent. Lawmakers intended the principle of
individual consent to guard against the tragedies of traditional arranged
marriages and to ensure a healthy basis for modern marriages.

The consent provision of the marriage regulations in the Republican Civil
Code was part and parcel of an elevation of contract theory under modern law.
Although China has a long history of contract, the logic of contract was missing

China, Books IV-V, ix.

#2 Zhang Shen, Zhongguo hunyin fa zonglun, Hu Changqing, Zhongguo minfa ginshu lun, and
Sir Henry Maine, Ancient Law.

i Yichen, Hunyin fa yu hunyin wenti, 23. Of course, the consent requirement was not easy
to interpret or implement, especially in situations where engagements made by parents were
interpreted as subsequently approved of by the parties themselves.

* See Susan Glosser, Chinese Visions of Family and State.
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from political philosophy and law. For example, during the imperial period, the
relationship between the emperor and his subjects was usually compared to
family relationships like the parent-child or husband-wife relationship. The logic
of a contractual relationship between two parties who come together for the sake
of a particular business transaction did not permeate the logic of state-society
relations. Just how these principles of contract law dropped out when applied to
other aspects of marriage law in the Republican Code is discussed in the
following section.

Gender Discrepancies in the Family Book of the Republican
Civil Code

Marriage was a contract to be sure, but it was distinct from other types of
contract. For example, the law required the parties to a marriage to be of specific
genders, a man and a woman; the parties had to meet certain gender-specific age
requirements; the marriage had to be exclusive, the parties could not be involved
in more than one marriage (monogamy); certain relatives were prohibited from
marrying; and the marriage was supposed to last a lifetime.*

The gender-neutral application of the principle of individual consent to
marriage was belied, moreover, by a bevy of gender-specific provisions
governing marriage and children. Unlike the other four books of the Republican
Civil Code, several provisions within the Family Law Book (qinshu bian)
referred to men and women in gender-specific terms, distinguishing between the
rights of husbands and wives as well as fathers and mothers.*® This section
focuses on the gender discrepant Civil Code provisions that were like the
minimum betrothal and marriage age requirements discussed above in that
gender differences were explicitly granted legal recognition, even when that
meant violating the principle of gender equality. Such legal provisions
demonstrate how gender differences appeared and disappeared throughout the
same Civil Code. Gender difference was deemed insignificant in some sections
of the law (legal personhood and consent to marry), but then again was deemed
significant with respect to minimum marriage age, domicile, surnames, marital
property, and child custody determinations. The discrepant provisions, identified
below, suggest that the basis for modern gender differences was in the conjugal
notions of marriage.

4 See The Civil Code of the Republic of China, Articles 972, 973, 980, 983, 985.

% A blatant discrepancy in gender-equal legal treatment was also found in the Criminal Code
adultery provisions. Criminal Code, Article 239 criminalized adultery committed by a wife but
not a husband. In 1934, women’s organizations banded together to amend this provision and
criminalize adultery committed by a husband as well. See Lisa Tran, “Sex and Equality in
Republican China: The Debate over the Adultery Law.”
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As discussed above, GMD lawmakers broke with the principle of gender
equality on the notion of biological difference when they constructed different
minimum betrothal and marriage ages for males and females and when they
attached special regulations to govern pregnancy. Second, aside from biology,
patrilocality was another major consideration used by GMD lawmakers to justify
several departures from the principle of gender equality. GMD lawmakers
pointed to marital residence to justify the legal requirement that a wife take her
husband’s domicile and that a wife place her husband’s surname before her own.
Civil Code Article 1000 stated: “Unless otherwise agreed upon by the parties, a
wife shall prefix to her surname that of the husband, and a “chuifu” shall prefix
to his surname that of the wife.”*’ Article 1002 provided that: “A wife take the
domicile (zhusuo) of the husband as her domicile; a “[uxorilocal husband
(zhuifir)] takes the domicile of the wife as his domicile.” Both the surname and
domicile provisions bore similar structures, and both maintained an exception for
uxorilocal husbands. The uxorilocal exception emphasized the important of
physical residence over gender alone. Just as patrilocality justified patrilineal
surnames, matrilocality justified matrilineal surnames. The party to the marriage
who entered the other party’s home was the one to take the other’s surname and
domicile. Recognizing that not all modern marriages would be patrilocal or
matrilocal, that a growing number would be neo-local, GMD lawmakers
provided that parties could make other arrangements upon mutual agreement.
The co-existence of gender neutral and gender-specific provisions was reflected
in the provisions for judicial divorce as well. Civil Code, Article 1052 provided
for ten grounds for judicial divorce, one of which specified its applicability to
wives, rather than spouses. Article 1052—4 held: “Either spouse may apply to the
Court for a divorce provided that one of the following conditions exist: ... 4.
Where the wife has so ill-treated the lineal ascendants of the husband, or has
been so ill-treated by them that life in common becomes intolerable.”

A third category of gender discrepant provisions pertained to marital property.
These are too numerous to quote, though Article 1018 (The husband manages the
union property and bears the cost of management) and Article 1019 (The
husband has the right to use, and to collect fruits from, the contributed property
of the wife) demonstrate the type of male privilege at work.* The marital

47 For an extended discussion of the debate over married women’s surnames, see Margaret
Kuo, “The Legislative Process in Republican China: The 1930 Nationalist Family Law and the
Controversy over Surnames for Married Women.”

* Marital property is a fascinating area that requires additional research. The topic would allow
one to mine the gender and property dimensions of the Civil Code that are not otherwise very
clear. Provisions granted husbands the right to use the individual property of wives, while other
provisions held husbands to be responsible for accounting and other duties. Additional
complexity surrounds this set of issues in part because the Civil Code provided for several
different marital property regimes, each with its own set of rules.
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property management provisions differed from the legal discrepancies justified
by biology and marital residence because these discrepancies arose seemingly
solely on the basis of gender difference. Husbands were granted managerial
rights not on the basis of biology or residence; they did so simply on the basis of
gender. A subsequent Supreme Court decision from 1931 held that even
uxorilocal husbands exercised managerial rights (guanli quan), in contrast to the
domicile and surname provisions that made exceptions for uxorilocal husbands.
GMD lawmakers justified granting husbands additional powers over marital
property on the ground that husbands were also charged with the responsibilities
for any shortfalls.

Fourth, Civil Code provisions governing children exhibited explicit gender
differences. In these legal provisions we see evidence that patrilineal principles
have seeped back into the Civil Code. This was especially apparent in Articles
1059 and 1060 on children’s surnames and domicile, respectively. Article 1059
stated: “A child assumes the surname of the father. Where the husband is married
into the house of the wife (zhuifis), the child assumes the surname of the mother.
But where it has been otherwise agreed upon, such agreement shall be followed.”
Article 1060 provided: “The domicile of a minor child is that of the father. The
domicile of a child whose father is a zhuifu is that of the mother.” Gender
hierarchy was more pronounced where children were concerned than in the
husband-wife relationship. Civil Code, Articles 1051 and 1055 granted fathers
custody of any children in case of divorce by mutual consent or judicial decree:
“After divorce by mutual consent, the guardianship of the children rests with the
husband; but where it has been otherwise agreed upon, such agreement shall be
followed,” and “In the case of a divorce by judicial decree, the provisions of
Article 1051 shall apply in regard to guardianship of the children. But the Court
may, in the interest of the children, appoint a guardian.” These various sets of
discrepant gender provisions reflect the reconfiguration of gender difference onto
a conjugal basis as well as the remnants of patrilineal gender thinking.

Conclusion

This article represents an initial attempt to probe the connections between
modern law, gender, and politics during a period of epistemic change, and thus
the findings are preliminary and suggestive rather than conclusive. Even as
modern law represents itself as a rational, neutral, and universal standard, recent
studies draw attention to the ways in which law bears the marks of particular
cultures, something that Republican lawmakers were intensely aware of as they
struggled to adopt Western law codes and make them correspond to Chinese
circumstances. This article aims to show more specifically the ways in which law
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is not only cultured, but also gendered. The legal constructions examined herein,
ranging from personhood and consent to marriage age, domicile, surname,
marital property, and child custody, give us clues as to how Republican
lawmakers thought about the nature of men and women and reveal the gendered
assumptions that lay under the otherwise universalistic classifications. Each
gendered category helped constitute and gave rise to new subject positions,
namely the person (human being defined by being alive), the consenting adult (a
variation on the autonomous individual, endowed with legal capacity and able to
take legal actions like entering into a contract), and the legal person (eligible to
be the bearer of rights and duties, with legal capacity and power). Indirectly, this
article, by looking at the processes of legal transplantation, may help to clarify
the process of gender formation not just in Chinese law but also in the legal
systems of the nations it was evaluating. As shown above, placing law, gender,
and modernity together sheds light on the emergence of a subject position for
personhood autonomous from the kinship system, as well as the older restrictions
that remained. Family law was a crucial site where the paradigmatic shift in the
Chinese gender system that took place in the early-twentieth century was
manifested and consolidated, where older notions of kinship, patriline, and ritual
were de-signified and re-signified, where newer notions of the husband-wife
conjugal unit, biology, and eugenics were constructed, and where the various
notions were contested.
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