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SPECIAL SPEECH

THE REFORM OF THE JUDICIAL SYSTEM IN CHINA IS CONFRONTED WITH A
CRUCIAL PERIOD OF STRATEGIC OPPORTUNITIES

XIAO Yang”

On November 23, 2014, the Humanities and Social Sciences Forum of China, hosted
by Renmin University of China and organized by Renmin Law School, was held in Yifu
Conference Room of Renmin University of China. The theme of the forum is “Chinas
Rule of Law: Move Forward the Modernization of Regulatory Institutions and
Regulatory Capacities of China.” The purpose of the forum is to further implement
practices according to the spirits of the Fourth Plenary Session of the 18" Central
Committee of the Communist Party of China and to modernize the country s regulatory
institutions.

Professor XIAO Yang, the former Chief Justice of the Supreme People’s Court of
China, has delivered a keynote speech on “The Reform of the Judicial System in China
Is Confronted with a Crucial Period of Strategic Opportunities.” He stated that
currently China was experiencing a complicated and diversified period of
transformation and that the rule of law should become a social consensus. To rule the
country by law, first and foremost, it is critical to do so according to the Constitution;
and to administer the country by law, it is essential to administer according to the
Constitution. Good law and governance are the two basic aspects of the rule of law and
should have a benign interaction in practice. Additionally, the top-level plans shall first
be well-designed based upon the spirits of the Fourth Plenum and the constitutional
rules, and then the judicial reforms shall be actively, smoothly, and gradually carried
out according to the plans. This has become a new model of legal construction.
Moreover, the relations among the various aspects shall be resolved correctly. Those
aspects include the judicial systematic reforms and the working institutional reforms, the
protection of judicial authority and the enhancement of supervision over governance,
the relations among different interest groups from the long-term development
perspective, and the systematic and cultural constructions of the law. Finally, he
emphasized that the rule of law needed faith and dream and wished to see more young
people to inherit the dream of the rule of law.

Dear distinguished guests, alumni, faculty, and staff,

Good morning. Today, it is my great honor to be invited to the Humanities and Social
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Sciences Forum hosted by Renmin Unviersity of China. Still vivid in my memory is the
winter of 2002, when I stood in the lecture room, just like today, and gave a speech on
“Courts, Judges, and the Judicial Reform.” At that time, the courts were diligently
implementing the first five-year reform outline issued by the Supreme People’s Court
(SPC), and continuously promoting “professionalized construction of the judges.” Later
after that, the SPC began to formulate the second five-year outline on the judicial reform.
In this reform, “three separations” (separation of filing and trial, trial and enforcement,
and trial and imprisonment), and “elimination of three trends” (“elimination of localized
judicial power, administrated trial activities, and the prevalence of judges as an
occupation”) were the center. Twelve years have passed, and the legal construction has
yielded progress by leaps and bounds. However, as we all understand, there are indeed
some setbacks, twists, and turns. Today, “the rule of law” has become the strongest voice
of the era. As “an old man who is obsessed with law,” I cannot help but express my
innermost thoughts and feelings, and talk something about the rule of law to you, my
dearest faculty, staff, friends, and guests. The reform of the judicial system in China is
confronted with a crucial period of strategic opportunities. However, only by clearing
away the various ideological obstructions can the judicial reform achieve the greatest
success.

First of all, I believe that the rule of law should be a social consensus in modern
China. Admittedly, China is going through a challenging and complex period of
transition from various aspects. It is characterized by different interests and values. Just
like today, I, in my seventies, am sharing my experience and opinions with you who are
not only much younger than me but also have been exposed to different thoughts than I
did. It is quite similar nationwide. China is currently in the process of comprehensive and
intensified reform. The Third Plenary Session of the 18" Central Committee of the
Communist Party of China (CPC) set up 60 goals in 15 different fields, including
economic, political, social, environmental, and party-wide goals. Let me quote President
Xi Jinping, who said: “Whatever left is the most difficult.” Therefore, the pressing
question is how to resolve challenging problems and reinforcing consensus in the reform.
It was put forward in the 18™ National Congress of the CPC that “the rule of law is a
basic method for the Party to govern the country.” The Fourth Plenary Session of the 18"
CPC Central Committee, convoked not long ago, also clearly had “ruling the country by
law” as the theme. I believe the rule of law is a consistent focus in both prominent
meetings. In other words, it demonstrates Chinese leaders’ determination to rule the
country by the law in order to solve the problems in China and to build a prosperous,
strong, and civilized “China under the rule of law.” Just as it was put forward in the Third
Plenary Session of the 18" CPC Central Committee, “we must persist in moving ruling
the country by law, governing the country by law, and administering the country by law
forward together, persist in the united construction of a rule of law country, a rule of law



2015] THE REFORM OF THE JUDICIAL SYSTEM IN CHINA 3

government, and a rule of law society.”

But how to implement “by law”? I find a sentence in the Decision quite enlightening,
which is “To persist in ruling the country by law, we must first and foremost persist in
ruling the country by the Constitution; to persist in governing by law, we must first and
foremost persist in governing by the Constitution.” In my opinion, the importance of the
Constitution can never be exaggerated because it provides the basis for all laws, enjoys
supremacy among all laws and is the concentrated reflection of the will of the Party and
the people. Therefore, we should respect the authority of the Constitution, further
improve the provisions in the Constitution, strengthen the implementation of the
Constitution, and supervise and investigate behaviors that violate the Constitution in a
timely manner through institutionalized construction. Based on the above, we should
perfect a legal system with the Constitution at the center.

Nevertheless, I also believe the Rule of law in China is closely connected with the
leadership of the CPC and the system of people’s congress. It has little to do with the
“multi-party system” or the “separation of powers.” In fact, this is the fundamental
difference between the rule of law system with Chinese characteristics and that in the
Western world. With this in mind, we can be fully committed to establishing the rule of
law in China.

Secondly, the rule of law lies in the rule of rules. We can often hear people
comment like this, “the existing laws are already perfect, and its effect depends on
enforcement.” I think it is a little exaggerated to the judicial organs and administrative
organs for law enforcement. As the former Chief Justice, [ am not trying to pass the buck
here. However, the rule of law includes two aspects, which are “good law” and “good
governance.” “Good law” is the basis and precondition for “good governance.” Actually,
in terms of the quantity of legislations in China, there is a large number of laws with
relatively high quality. However, as a matter of fact, Chinese legal system is far from
perfect. Hence, we should according to the requirements put forward in the Fourth
Plenary Session of the 18" CPC Central Committee, perfect the legislative system and
mechanism, insist on promoting the formulation, emendation, abolishment and
interpretation of law simultaneously, and make laws and regulations more timely,
systematic, targeted and effective. On the other hand, “good governance” is the
requirement for the ruling party to govern the country properly. It requires the governing
party take the lead to fulfill the Constitution and other laws, and exercise its power within
the limits prescribed by law; the administrative body keep a close watch of its power
within the legal framework, and not do anything unless it is mandated by the law; the
judicial organs accurately interpret and apply the laws, and strictly comply with the
procedural justice and substantial justice to let fairness and justice be realized in every
case. “Good law” and “good governance” are the two basic aspects of the rule of law that
cannot be neglected neither. In practice, they should be promoted to realize their good
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interaction. In short, after the long-term exploration of “wading across the river by feeling
the stones,” we should avoid improper and unnecessary cost of the reform. Making the
top-level design in accordance with the spirit proposed in the Fourth Plenary Session of
the 18" CPC Central Committee and the stipulations in the Constitution and laws and
promoting the reform of the judicial system positively, steadily and gradually have
become a new pattern of the construction of the rule of law.

I noticed that the Amendment (IX) to the Criminal Law of the People’s Republic of
China (draft) was recently released. If it can be passed, I think it will be a good practice
of controlling the death penalty through both legislation and judiciary. Decision that was
released in Third Plenary Session of the 18" CPC Central Committee clearly proposed
“reducing the number of crimes subject to the death penalty.” The above draft planned to
cancel crime of smuggling weapons and ammunition and other 8 crimes subject to death
penalty. This reflects fulfillment of the requirements put forward in the Third Plenary
Session of the 18" CPC Central Committee and realization of the aim of reducing the
number of death penalty through legislations. In the judicial aspect, the Supreme People’s
Court has exercised the approval right toward death penalty uniformly on January 1, 2007.
By means of the judicial procedure, the quality of death penalty cases tried in trial is
guaranteed. Besides, the criterion of sentencing death penalty has been made consistent,
so that death penalty can be strictly controlled and prudently applied. Objectively
speaking, the control of death penalty is a very complex political and legal issue that can
neither be separated from the particular circumstances in China, nor be in conflict with
the international obligations. We should gradually enhance the level of civilization of the
rule of law and protection of human rights with the progress of the society. In my opinion,
the reform of the death penalty still needs further consideration in the future, and the
legislation should be further sorted out. Along with the approval right of the judiciary
toward death penalty, the room of death penalty should be controlled and relieved with
concerted endeavors. Thus, crimes can be truly punished and human rights can be truly
guaranteed.

Thirdly, the rule of law needs mutually matched institutionalized construction.
All the links of the rule of law are not isolated. And since they are mutually connected,
we need to inspect them with an overall perspective and avoid attending to one link and
losing another. As for right now, I think the following relations should be properly
handled.

The first one is the relations between the reform of the judicial system and the reform
of the working mechanism. Under the new historical conditions, the implementation of
the rule of law has reached unprecedented intensity and depth. The best opportunities of
reform cannot be missed. Therefore, the judicial organ should deeply comprehend the
spirit advocated in the Fourth Plenary Session and solve deep-rooted contradictions in the
rule of law. By virtue of the reform of the system, the allocation of judicial authority
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should be optimized, the structural adjustment and division of the internal judicial
authority should be well handled, and the old drawback of the judiciary, namely, the
judiciary with administrative, localized, and instrumental characteristics should be
changed. Judicial affairs should be handled by the judiciary, and administrative affairs
should be administrated by the administrative office. All the disputes about the allocation
of judicial authority should be in light of the spirit of the Constitution and the judicial rule.
Meanwhile, the improvement of the working mechanism also cannot be neglected. By
means of reform, trial-centered working mechanism and method should be further
established, and judgments and rulings should be made more accessible to the public, and
the judicial democratization should be reinforced.

The second one is the relations between maintaining the judicial authority and
reinforcing supervision and management. The judicial organ’s independent exercise of
powers should be guaranteed institutionally in accordance with the Constitution. Illegal
intervention should be eliminated. Meanwhile, the role of supervision should be
emphasized, and the abuse of the judicial power should be prevented. However, at the
same time, the judiciary should be prevented from becoming administrated under the
supervision.

The third one is that the relations of various interests involved in the reform should be
handled properly from the perspective of the long-term development. For example, the
Quota System of Judges in China is an important measure in realizing the judge
professionalization. However, the key of the reform lies in both the system and the
personnel. Without a solid and professional team, the stable development of the judicial
organs is impossible. Therefore, the trial should be the core of the qualification of judges.
The judicial officials’ job security and dignity should also be taken into consideration.

The fourth one is that the relations between institutional construction of law and
cultural construction should be properly handled. Every step taken by the reform of the
legal system is effort-taking. However, without the cultural accumulation and support, the
reform will be like water without any source, which I am afraid cannot exert its role even
if certain progress is made institutionally. Legal culture sounds a little abstract. Where did
it come from? I think there are two tangible channels, which are legal education and
popularization of the law. It should be acknowledged that through the endeavors over the
past few years, we have made great progress in these two aspects. However, in terms of
our goal, “the rule of law,” we still have a long way to go. For example, how can legal
education be integrated with the construction of legal professionalization? The cultivation
of judicial personnel’s professional ethics and norms should be emphasized in the
instruction of professional skills. Another example is how the popularization of law can
break through the currently low-end layer, and become more closely integrated with
social management, corporate governance, and enterprise operation. These all deserve our
attention and discussions.
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In the end, what I want to say is that with regards to the rule of law we needs to
have lofty ideals and beliefs. [ know that when you talk about me, you always associate
me with “XIAO Yang” and “ideals.” I agree with you on this, but “ideals” are neither
fantasies nor illusions. I have walked several decades between ideal and reality, and I
have seen that in some places of China, the pursuit of ideals will often compromise with
the solution of “real” disputes. But the question is that “-ism” is often added to “ideal.”
Idealism does not sound very good. In China, the construction of the rule of law is just
like an arduous trek, and we might get lost without steadfast beliefs and solid ideals. If
you believe that the means of public relations is superior to the compliance of systems, if
you believe that the pursuit of interests is superior to the insistence on the bottom line of
law, and if you believe the secret unspoken rules are stronger than the laws and
regulations exposed under the sunshine, this society will show various types of morbidity
due to the missing beliefs, and it will be difficult to uphold the positive energy of the rule
of law.

A young student that came from a village in Guangdong was enlightened by the
teachers in this University in 1957. Since then, he had built his ideal of law. That person
is me. Over the several decades, I have witnessed the ups and downs of the rule of law,
including the most difficult period of the rule of law in China. I have also experienced the
twists and turns of the judicial reform, and have been put in the cusp of public opinion.
However, I am grateful that my ideal of law has supported me while I am marching
forward. Although I am an old man now, I can say proudly that my ideal of law is still
there, my ideal of the rule of law is still there. However, what I hope to see the most is
that this ideal can be inherited by a larger number of young people. Yes, it is still a long
way to the objective of the rule of law. The profound reform has just begun. There are
many challenges on the way of developing the rule of law, but “only hardships and
difficulties can highlight our courage and perseverance.” We should be convinced that our
Party has the courage, insight, and capability of relying on the Chinese people’s wisdom
and the power of the rule of law to solve the problems confronting China today; we
should be convinced that the rule of law can integrate the consensus of the society
because it is an inevitable choice in our social and historical development; we should be
convinced that any reform that accords with the judicial rules can yield long-term
development; we should also be convinced that as long as we march forward persistently
with concerted endeavors, the power of the rule of law will never fade away, and the ideal
of the rule of law in China will definitely be achieved!
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