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This article presents three main arguments: First, shared competence
exists between the national and supranational levels within the European
Union (EU) because EU Member States do not trust the European
Commission in the external relations law of the EU. Second, the EU will have
greater bargaining power in international negotiations if it speaks in a single
voice. Within the EU-27, we have compatible values, overlapping interests,
shared goals, as well as economic, social and political ties. Therefore, there is
a presumption of collective action in the EU s external relations. However, EU
Member States disagree on many issues before they start negotiations, while
trying to define a mission together as partners of the European project. Third,
Member States confer specific negotiating powers on the EU only when it is in
their own national interest to have a common European position on
international negotiations.
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INTRODUCTION

The objective of this article is to provide an overview of the EU’s external
trade law. In particular, it will analyze the circumstances under which Member
States confer the exercise of their national competences' on the European

* Ph.D and Senior Lecturer in law, Queen Mary University of London (Centre for
Commercial Law Studies), United Kingdom; Senior Research Fellow, World Trade Institute &
NCCR Trade Regulation (University of Bern). Contact: r.leal-arcas@qmul.ac.uk

' The term “competence” appears very often throughout this article. This Eurojargon
originates from the French term competence to refer to the authority, responsibility or power to
do or develop something. It is often used in political discussions about what powers and
responsibilities should be given to EU institutions and what should be left to national, regional
and local authorities. Thus, EC competence, as opposed to national competence, is the
authority conferred on the EC, as opposed to a national government, to be in charge of a
certain policy or issue.
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Commission, regarding the negotiation of international agreements. This is done
to allow the EU to act with a single voice in its external trade relations. In other
words, this article refers to situations where the aim is to ensure the sole
representation of the EU and its Member States in their external trade relations.

Nonetheless, it is relevant to emphasize that the decision of EU Member
States to allow the European Commission to negotiate on their behalf does not
imply any legal transfer of competences. It is done merely for practical purposes
to obtain greater bargaining power in international negotiations. In other words,
the only transfer from Member States to the European Commission is the right to
negotiate mixed agreements.” In fact, the locution “shared competence™ is
perfectly compatible with “speaking with one voice.” The relationship between
the two is that precisely because of the existence of shared competence (which is
a legal fact in EU law) there is a procedural tendency in international negotiations
toward speaking with one voice in order to obtain a stronger position.

There are various goals and objectives in this article. The main goal is to
examine whether the EU can have, and would be better off with, a single voice in
its external relations in areas of shared competence, thereby rendering
international negotiations simpler and more transparent for the EU and third
parties. The legal obstacles to achieving a single voice in the EU’s external
relations are analyzed,' as well as the consequences of Member States of the
European Union’ authorizing the European Commission, the executive power of
the EU, to act on behalf of the Member States and the Union in bilateral or
multilateral mixed agreements.

This unique legal and political situation, in which the EU and its Member
States participate, raises a number of questions: Is there more legal coherence by
having exclusive EU competence?® If the EU acts together externally, might it

% For a definition and legal analysis of mixed agreements, see Rafael Leal-Arcas, The
European Community and Mixed Agreements, 6(4) Eur. For. Aff. Rev. 483-513 (Winter 2001).

3 TFEU, art. 4. See Rafael Leal-Arcas, Exclusive or Shared Competence in the Common
Commercial Policy: From Amsterdam to Nice, 30(1) LIEI 3—14 (2003).

* For details, see Sophie Meunier & Kalypso Nicolaidis, Who Speaks for Europe? The
Delegation of Trade Authority in the EU, 37(3) JCMS 477-501 (1999).

> The six founding countries of the EU are France, (West) Germany, Belgium, the
Netherlands, Luxembourg and Italy. The UK, Ireland and Denmark joined in 1973. Greece
joined in 1981, whereas Spain and Portugal in 1986. East Germany reunited with West
Germany in 1990 and consequently became part of the EU, although not as a separate Member
State. Austria, Sweden and Finland joined in 1995. The penultimate group of countries that
joined the EU was Estonia, Latvia, Lithuania, Poland, Hungary, the Czech Republic, Slovakia,
Slovenia, Malta and Cyprus, which joined in 2004. Bulgaria and Romania joined in 2007.
More countries are expected to join the EU in the future, and Turkey is an official candidate to
join it.

 On the issue of coherence and external competences generally, see Pascal Gauttier,
Horizontal Coherence and the External Competences of the European Union, 10 Eur. L. J.
23-41 (2004).
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help to join internally within the EU? Would deeper integration of the internal
market for, say, services' strengthen the negotiating position of the EU in the
international trade arena?® How does the political context shape this legal issue?
How does it impact the thinking about the legal solution, taking into account the
fact that the EU is legally federal’ (i.e., in possess of a federal legal structure)
but politically intergovernmental (i.e., an intergovernmental political structure)?
What political consequences will the legal outcomes have? In Giuliano Amato’s
view, no member of the EU is powerful enough to be taken seriously on its own
in the international arena. Thus, in order to play an effective role in the world, the
EU must join together. In this sense, coordinating its foreign policies and
streamlining the process was one of Amato’s major ambitions during the
Convention on the Future of Europe.'’

7 See in this respect the directive on services in the internal market, (commonly referred to
as the Bolkestein Directive) an initiative of the European Commission aimed at creating a
single market for services within the EU, similar to the single market for goods already present.
Drafted under the leadership of the former European Commissioner for the Internal Market
Frits Bolkestein, it has been popularly referred to by his name. It is seen as an important
kick-start to the Lisbon Agenda which, launched in 2000, is an agreed strategy to make the EU
“the world’s most dynamic and competitive economy” by 2010. With the proposed legislation,
the Commission wanted to reduce the barriers to cross-border trade, principally by doing away
with the service-industry regulations of individual EU Member States, unless those regulations
are: (1) non-discriminatory; (2) objectively justified on the grounds of public interest; and
(3) proportionate. The Commission argued that regulations which do not meet these criteria are
unnecessary and pose a barrier to service providers wanting to provide services in other EU
Member States in addition to their country of establishment. The Bolkestein directive was
harshly criticized by the left wing, who stated that it would lead to competition among workers
in different parts of Europe, resulting in social dumping. For an analysis of the Bolkestein
directive, see Bruno de Witte, Setting the Scene: How Did Services Get to Bolkestein and Why?
Mitchell Working Paper Series 3/2007.

§ For an analysis of the external dimension of trade in services, see Joseph McMahon, The
WTO Dimension: The General Agreement on-Trade in Services, Mitchell Working Paper
Series 4/2007.

° The most striking federal feature of the EU is the direct and overriding effect of EU law
over the national law of Member States. In the terminological confusion between federalism
and confederalism, it is important to bear in mind that, whereas in the UK federalism is
associated with centralization, it was associated in other EU Member States with devolution
from the center to the regions. As a matter of fact, for some people, federalism means control
by the center; for others, the Germans for example, the emphasis is on the protection of the
component parts. See letter written by Lord Mackenzie-Stuart to the Times on June 23, 1990.

!0 See the conversation with Giuliano Amato in the framework of a seminar held at NYU
Law School on March 26, 2002 under the title “The Futures of Europe: Ideas, Ideals and Those
Who Make Them Happen,” at http://www.jeanmonnetprogram.org/seminar/02/Amato_script.
rtf (last visited Aug. 1, 2011).
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In light of this discussion, Allan Rosas argues that only when the current 27
EU Member States “speak with one voice,” can they aspire to have a powerful
voice and thus collaborate with the United States on equal terms.'' Further
evidence of this is the fifth preambular paragraph of the Single European Act
(1987)," in which the (then 12) Member States declared that they were “aware
of the responsibility incumbent upon Europe to aim at speaking ever increasingly
with one voice...”"® This all seems fairly self-evident. However, in the words of
the Edinburgh European Council (Dec. 1992),"* “the EU involves independent
and sovereign states.”!
not yet strong enough to enable the subordination of 27 national foreign trade

Ever present is the notion of European identity that is

policies to the common good in all areas of international trade relations.

An important example of the EU’s potential as an international actor was the
Uruguay Round of multilateral trade negotiations. The EU’s credibility as a
meaningful player in the post-Uruguay Round system depends on its ability to
overcome the threat of fragmentation.'® The EC gained strength during the
General Agreement on Tariffs and Trade (GATT) talks because it was obliged to
speak with one voice. If EU Member States present themselves in a non-unified
way within a multilateral framework, their influence on world trade politics is
likely to decrease. This is a concern as some of the international agreements
concluded by the EU are also concluded by the Member States (the so-called
mixed agreements), which complicates both their conclusion and administration.

" Allan Rosas, The External Relations of the European Union: Problems and Challenges,
in the Forum for US-EU Legal-Economic Affairs, The Mentor Group, at 59 (1998).

"2 The Single European Act (SEA) was signed on February 17, 1986 in Luxembourg by
representatives of the then twelve EC Member States. The Danish Parliament had rejected the
project of institutional reform, but the Danish people approved it by referendum on February
27, 1986. Apart from minor modifications, this Treaty was the first profound and wide-ranging
constitutional reform of the EU since 1950s. The SEA introduced measures aimed at achieving
an internal market (for instance, harmonization) plus institutional changes related to these
(such as a generalization of qualified majority voting and a cooperation procedure involving
the European Parliament). It also provided legal form for European Political Cooperation.

13 The Single European Act, OJ L 169/1 (1987).

!4 This is the meeting of heads of state and government (i.e., Presidents and/or Prime
Ministers) of all the EU countries, plus the President of the European Commission. The
European Council meets, in principle, four times a year to agree overall EU policy and to
review progress. It is the highest-level policy-making body in the European Union.

5 Conclusion of the Presidency, Part B, Annex 1, OJ No. C 348, Dec. 31, 1992, at 2.

'8 Rafael Leal-Arcas, The Fragmentation of International Trade Law: Is Now the Time for
Variable Geometry? 12(2) JWIT 132-83 (2011); Sophie Meunier, Talking with a Single Voice:
European Integration and EC-US Trade Negotiations, Abstract.
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I. MAIN ARGUMENTS

This article is a contribution to the complex issue of EU unity in external
trade relations and the need for more legal coherence in international
negotiations.'” EU Member States and the European Commission (as the
negotiator of international agreements on behalf of the EU and its Member States)
have agreed to cooperate in international (trade) negotiations. This is the
so-called duty of cooperation doctrine, developed by the European Court of
Justice (ECJ). Member States are willing to cede the negotiating role over the
negotiations to the European Commission. The European Commission, therefore,
attends negotiations on behalf of the EU and its Member States vis-a-vis a third
party (for example, China'® or the United States), without prejudice to legal
competence.

The first argument of this article is that shared competence exists between the
national and supranational® levels within the EU because EU Member States do
not trust the European Commission in the external relations law of the EU.

The second argument is that the EU will have greater bargaining power in
international negotiations if it speaks with a single voice. Within the EU-27, we

17 Rafael Leal-Arcas, Unitary Character of EC External Trade Relations, 7(3) Colum. J.
Eur. L. 355-83 (Fall 2001).

18 Rafael Leal-Arcas, European Union-China Trade Relations, 2(2) TL&D 224-51 (2010).

1 Supranationalism is a method of decision-making in international organizations, where
power is held by independent appointed officials or by representatives elected by the
legislatures or people of the Member States. Member-state governments still have power, but
they must share this power with other actors. Furthermore, decisions tend to be made by
majority votes, hence it is possible for a Member State to be forced by the other Member
States to implement a decision against its will; however, unlike a federal state, Member States
fully retain their sovereignty and participate voluntarily, being subject to the supranational
government only so far as they decide to remain members. An alternative method of
decision-making in international organizations is intergovernmentalism. Few international
organizations today operate on the basis of supranationalism; the main exceptions are the
European Union and the South American Community of Nations — the latter one being a
continent-wide free trade zone that will unite two existing free-trade organizations, i.e.,
Mercosur and the Andean Community, eliminating tariffs for non-sensitive products by 2014
and sensitive products by 2019 — often called supranational unions, as they incorporate both
intergovernmental and supranational elements. Some degree of supranationalism may exist in
some international organizations. Supporters of a Federal World Government, which refers to
the concept of a political body that would make, interpret and enforce international law, wish it
to be extended. The UN holds a limited degree of supranational power insofar as governing
important matters of global security through the binding decisions of the Security Council. See
Rafael Leal-Arcas, Theories of Supranationalism in the EU, 8(1) J. L. Soc’y 88—113 (2007).
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have compatible values, overlapping interests, shared goals, as well as economic,
social, and political ties. Therefore, there is a presumption of collective action in
the EU’s external relations. However, EU Member States disagree on everything
before they start negotiations, while trying to define a mission together as
partners of the European project.

The third argument is that Member States confer specific negotiating powers
on the EU only when it is in their own national interest to have a common
European position on international negotiations. Member States may confer
negotiating powers on the European Commission in international agreements
where there is shared competence, but coordination is requested of Member
States during all negotiations.

The national interest of Member States is, in a strict sense, the will of the
national governments. However, in a larger sense, it is the position adopted by civil
society.”’ For example, a Greek citizen may not agree with the idea of a free
airspace in Europe because he thinks that this might endanger his country’s security
vis-a-vis one of its neighbors — Turkey. In a broader sense, national interest implies
a fight for the long-term well-being of a community within a society, or a fight for
the maintenance and improvement of the wealth of that community. In the case of
mixed agreements, national interest and EU interest coincide, so the EU and its
Member States both sign the agreements in question.

Within the EU, national interests may vary based on the historical and
geographical situation of the country in question, as well as the governing party. The
United Kingdom’s partial rejection of the Schengen Agreement’' in May 2000
comes to mind, as does its reluctance to adopt the Euro. These are examples of

2 Civil society comprises the totality of voluntary civic and social organizations and
institutions that form the basis of a functioning society, as opposed to the force-backed
structures of a state (regardless of that state’s political system) and commercial institutions.
Examples of civil society institutions are non-governmental organizations, private voluntary
organizations and non-profit organizations, to name a few.

2l In 1985, five EU countries (France, (West) Germany, Belgium, Luxembourg and the
Netherlands) agreed to abolish all checks on people traveling among them. This created a
territory without internal borders, which became known as the Schengen area. (Schengen is the
town in Luxembourg where the agreement was signed). The Schengen countries introduced a
common visa policy for the whole area and agreed to establish effective controls at its external
borders. Checks at the infernal borders may be carried out for a limited period if public order
or national security makes it necessary. Little by little, the Schengen area has been extended to
include every EU country plus Iceland and Norway, and the agreement has become an integral
part of the EU treaties. However, Ireland and the United Kingdom do not take part in the
arrangements relating to border controls and visas. No visa is required for traveling within the
Schengen area for citizens of one of the Schengen countries. If you have a visa to enter any
Schengen country, it automatically allows you to travel freely throughout the Schengen area,
except Ireland and the United Kingdom.



2012] REFLECTIONS ON EU INTERNATIONAL TRADE LAW 7

conflicts between national interests and European interests. One can also envision
that a right-wing British Government might be less amenable to social rights and
benefits in the EU than a left-wing political party.

Regarding a common European interest and position, Sophie Meunier
demonstrates that in the view of Karl Deutsch and his “communitarian”
followers,” successive stages of integration could be expected to gradually build a
sense of community in the region, at the expense of outsiders.””> By becoming
socialized as “Europeans,” EU policy-makers, negotiators, and technical experts
would develop ways of working that would increasingly isolate those who do not
belong to the network. Therefore, the stronger the sense of European solidarity, the
harder and better the EU would defend its position externally. Giving the EU and its
Member States a single voice in international negotiations would, therefore,
contribute to strengthening its bargaining position.>*

Institutional steps have been taken towards greater coherence and common
action. For example, the fact that the EC was able to conclude legally binding
agreements in its own name with third parties, whether a state or international
organization, including trade agreements, is an achievement of the 1950s that has
become particularly significant in the last five decades.”” Many of these
agreements have been concluded on legal grounds of a common commercial
policy, i.e., article 207 of the Treaty on the Functioning of the European Union
(TFEU).

II. EU’S EXTERNAL TRADE RELATIONS LAW

Given that during the pre-Treaty of Lisbon era some questions of EU trade
policies were shared between the national and supranational levels, the allocation
of authority (or powers) between both levels was a crucial issue that has been a
source of tension for a long time.*® This tension became more pronounced as the
EU trade agenda expanded with time to include issues such as trade in services,
the commercial aspects of intellectual property rights, and foreign direct

22 See Karl W. Deutsch et al, Political Community and the North Atlantic Area, Princeton
University Press (Princeton) (1957).

2 See Meunier, fn. 16 at 3.

*1d.

¥ Edmund Wellenstein, Twenty-Five Years of European Community External Relations, 16
Common Mkt. L. Rev. 407-23 (1979).

26 Rafael Leal-Arcas, The EU Decision-Making Process in EC Trade Policy: The Three
Internal Tensions, in F. Astengo & N. Neuwahl (eds.), A Constitution for Europe? Governance
and Policy-Making in the European Union, vol. II, Collection “Etudes Europeennes,” Chaire
Jean Monnet, Universite de Montreal, at 132—-56 (2004).
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investment.”” The EU Member States did not manage to agree unanimously
upon these new trade issues until the Nice Treaty came into force. The European
Court of Justice established the doctrine of parallelism between the internal
development of the EU and its exclusive external competence. The doctrine of
implied powers (or parallelism) holds that where the EU has adopted common
rules that would be affected adversely by an agreement between an EU Member
State and a third party, exclusive external competence in that area transfers to the
supranational level.” In this respect, Weiler pointed out in his book, The
Constitution of Europe, that EU Member States are less willing today to accept
European Road Transport Agreement (ERTA)*-type decisions by the ECJ.*° In
these decisions, EU Member States, by transferring sovereignty over a given
issue to the EU, implicitly acknowledged that the EU can exercise sovereignty
over the issue at an international level.”’

The Nice Treaty was a determining and decisive legal text for the EU’s
common commercial policy. It extended the scope of the common commercial
policy to include trade in services, with a few exceptions, and the commercial
aspects of intellectual property rights.?> The Commission and some EU
countries”™ were concerned about the potential inefficiency of the EU in the
World Trade Organization (WTO) negotiating forum on issues of shared
competence, given the absence of a modus operandi within the EU for such
situations.”* Against this reality, the Commission, smaller EU Member States,
and the traditionally more liberal among the smaller EU countries® advocated in
favor of a stronger EU in trade policy to be more influential in international trade

27 Rafael Leal-Arcas, The European Union's Trade and Investment Policy after the Treaty of
Lisbon, 11(4) TWIT 463-514 (2010).

8 Joseph H. H. Weiler, The Transformation of Europe, 100 (8) Yale L. J. 2403-83 (1991);
Alan Dashwood, Implied External Competence of the EC, in M. Koskenniemi (ed.)
International Law Aspects of the European Union, KLI 113-23 (1998); Robert Schiitze,
Parallel External Powers in the European Community: From “Cubist” Perspectives towards
“Naturalist” Constitutional Principles? 23 YB Eur. L. 225-74 (2004).

* ERTA, Case 22/70 Commission v. Council (1971) ECR 263.

3% Joseph H. H. Weiler, The Constitution of Europe. “Do the New Clothes have an
Emperor?” and Other Essays on European Integration, Cambridge University Press
(Cambridge), at 171-78 (1999).

31 Petros Mavroidis, Lexcalibur: The House That Joe Built, 38(3) Colum. J. Transnat’] L.
671 (2000).

32 Rafael Leal-Arcas, The State of Play of the EC’s Common Commercial Policy: A Legal
and Policy Analysis, 11(2) Tilburg For. L. Rev. 537-59 (2003).

33 These countries were Luxembourg, Sweden, Belgium, Finland, Italy and the Netherlands.

* Sophie Meunier & Kalypso Nicolaidis, Trade Competence in the Nice Treaty, ECSA Rev.
(2001).

35 Among these countries are Sweden, Finland and the Netherlands.
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negotiations.*®

France, a key and active country during the Nice negotiations, opposed the
full extension of EU competence because of the increasing penetration of trade
policy in domestic policies such as health, education, and culture, on the grounds
that culture is not tradable. The French government feared that by giving
exclusive competence to the EU in all areas of trade, the Hollywood film
industry would eventually take over the French film industry market and
consequently French culture would be severely damaged; thus, the need to
protect’’ its own film industry.”® Other countries such as Greece, Spain, and
Portugal joined France to retain national authority on issues such as education,
health, and audio-visual services.

Another important reflection in this article is the politicization of trade policy.
This phenomenon is vividly illustrated by the presence of 30,000 demonstrators
on the streets of Seattle at the WTO Ministerial meeting in December 1999, who
sought greater influence in the shaping of trade policy-making as a consequence
of the broadening trade agenda. The European Commission decided to formalize
consultations with civic interest groups as a consequence of their high demand
for greater transparency in the shaping of EU trade policy. In 1998, the Civil
Society Dialogue as well as an informal Contact Group™ was created. This
development has been providing much more transparency. This is linked with
another important aspect of this article, namely the so-called democratic deficit

36 Rafael Leal-Arcas, Is EC Trade Policy Up to Par? A Legal Analysis over Time—Rome,
Marrakesh, Amsterdam, Nice, and the Constitutional Treaty, 13(2) Colum. J. Eur. L. 305-99
(2007); Rafael Leal-Arcas, 50 Years of Trade Policy: Good Enough or as Good as It Gets?
15(1-2) Irish J. Eur. L. 157-82 (2008).

37 Protectionism, whether in goods or services trade, is the economic policy of restraining
trade between jurisdictions, through methods such as high tariffs on imported goods or
services, restrictive quotas and anti-dumping measures, in an attempt to protect industries in a
particular locale from competition. This contrasts with free trade, where no artificial barriers to
entry are instituted to prevent competition. Protectionism has frequently been associated with
economic theories such as mercantilism, the belief that it is beneficial to maintain a positive
trade balance and import substitution. Import substitution can be defined as a trade and
economic policy based on the premise that a developing country should attempt to substitute
locally produced substitutes for products which it imports (mostly finished goods). This
usually involves government subsidies and high tariff barriers to protect local industries and
hence import substitution policies are not favored by advocates of absolute free trade. In
addition, import substitution typically advocates an overvalued currency to allow easier
purchase of foreign goods and capital controls.

3% Peter Holmes & Jim Rollo, EU Commercial Policy after Nice, 19 Euroscope, Sussex
European Institute, Falmer (2001).

% The informal Contact Group of Civil Society Organizations provides guidance to the
Directorate-General for Trade of the European Commission on the dialogue process with civil
society. For a list of the Contact Group Members, at http://trade.ec.europa.eu/civilsoc/contact
group.cfm (last visited Jan. 20, 2011).
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of the EU.

The European Parliament (EP) did not play a very significant role during the
pre-Treaty of Lisbon era. In certain circumstances, the assent of the EP was
formally required for trade agreements, such as when these necessitated changes
in EC domestic legislation adopted by co-decision of the Council and the EP,
when there were budgetary implications or when new institutional arrangements
were established. *° The EP also had to give its assent for Association
Agreements, which meant for most EC bilateral or inter-regional agreements.
Leaving aside the legal powers of the EP, both the Commission and Council have
in recent years increased the degree to which they consult the EP and its
specialist International Trade Committee (INTA).*' For political rather than legal
reasons, any major trade agreement was therefore likely to be re-sent to the EP
for its assent even without the Treaty of Lisbon (ToL). This would have meant
that the conclusion of the Doha Round or any bilateral free-trade agreements
(FTAs) negotiated by the EC, such as the EC-Korea Agreement or the Economic
Partnership Agreements (EPAs) with the African Caribbean and Pacific (ACP)
states would have been presented to the EP for its assent, by a simple majority of
Members of the EP (MEPs). Under pre-ToL conditions, however, there was never
really any likelihood that the EP would decline to grant its assent to an agreement
accepted by the Member States and the EC’s negotiating partners. A lack of legal
powers and limited ability to closely scrutinize the EC’s negotiating position has
meant that the formal EP veto power was never credible.

It is indeed most surprising to see how limited the role of the European
Parliament in trade policy-making was during the pre-Treaty of Lisbon era.*
The European Parliament was always informed of trade negotiations; sometimes
the European Parliament was consulted and had to emit an opinion before the EU
Council could decide;” but the European Parliament did not have any legal
means to reject an international trade agreement, if concluded under article 133

40 Art. 300(3) of the EC Treaty (as amended by the Nice Treaty).

I The INTA Committee was only established during the 2004-2009 Parliament. As such, it
is a fairly junior committee. This, together with its limited powers, has meant that it has not
established a very high ranking among the EP committees, which has had implications for the
effectiveness of the committee up to now. Before the establishment of INTA, external trade
was dealt with in a broader committee whose responsibilities covered industry, external trade,
research and energy. So the EP was in a sense already moving to gear up its input on
international trade because of the proposals already in the 2003 Draft Treaty establishing a
Constitution for Europe that pointed to an increased role for the European Parliament.

2 For a detailed analysis, see Rafael Leal-Arcas, Theory and Practice of EC External Trade
Law and Policy, Cameron May (London), at 406—10 (2008).

** For an analysis of the role of the European Parliament in the EC’s external relations, see
M Hilf & Schorkopf, Das Européische Parlament in den Aussenbeziehungen der Europiischen
Union, Europarecht 185-202 (1999).
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EC, which was the legal basis for the common commercial policy.** However,
with the ToL, co-decision applies to international trade agreements.*> That will
bring more democratic legitimacy. This is an important step forward in
combating the democratic deficit in trade policy-making. The EU had to wait
over 50 years to make this happen.

Co-decision, however, only partially solves the democratic deficit problem,
since the ToL forgot about national parliaments. How so? The ToL gives
exclusive competence to the European Union in the common commercial
policy.* To demonstrate the point that there was a democratic deficit in trade-
policy making during the pre-Treaty of Lisbon era, there is a 2005 publication by
the European Parliament which states that only the US Congress and the Swiss
Parliament have control over WTO matters. The rest of the world’s parliaments
hardly have any control over WTO issues, and their trade diplomats are not
accountable to their national parliaments. Therefore, the phenomenon of lack of
democratic legitimacy in trade policy-making is not unique to the EU. The EU
prides itself on being very democratic. That is certainly not the case of trade
policy-making, given that it is not effectively controlled by parliaments, and
focuses more on the protection of powerful interest groups than on the general
interests of EU citizens (for example, consumers and tax-payers). So the question
arises: Is it in the interest of EU citizens to have a common commercial policy
without a parliamentary control? In the post-Lisbon era, a solution to combat the
democratic deficit in trade policy would be the empowerment of national
parliaments.

Most national parliaments were not much involved in EC trade policy for the
reasons mentioned above. With a few notable exceptions, such as Denmark and
to some extent Germany, France, and the UK, national parliaments did not
concern themselves with EC external trade policy,’ except on a few limited and
often populist topics, such as those concerned with human or animal rights (for
example, bans on imports of seal products from Canada). As it was, national
parliaments were usually not formally consulted on European policies for
international trade agreements. They were merely informed. The national
parliamentary ratification of parts of agreements based on shared or exclusive

4 Art. 300(3)(1) of the EC Treaty.

4 See Rafael Leal-Arcas, The EU Constitutional T reaty and International Trade, in Finn
Laursen (ed.), The Rise and Fall of the EU’s Constitutional Treaty, Brill/Nijhoff (Leiden), at
35-36 (2008).

4 TFEU, art. 3(1)(e).

47 This little participation of national parliamentarians in WTO matters is slowly being
rectified, given the continued and growing interest of parliamentarians in the WTO. Their
presence in the 6th WTO Ministerial Conference in Hong Kong certainly brought greater
democracy and accountability to the WTO as an institution.
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EU Member States competence, therefore, tended to be mostly a formality. The
power to ratify mixed agreements was only used to delay EC ratification and thus
gain political leverage on other internal EU issues, rather than to influence the
content of EC external trade policy.*

In Denmark’s case — probably the country with the most transparent
decision-making process within the EU — there is a system of wider consultation
of civil society and national parliament a with respect to trade matters, whereby
various committees on multiple aspects of trade policy are set up and open to
civil society for debates. The Danish Folketing (Danish Parliament) though, has a
constitutional consultation right on all EU policies, including international trade
agreements. The Folketing approves a specific negotiating mandate for the
Danish parliamentarians in international trade negotiations. This has led to a
wider public debate through committees at national level on international trade
issues. Thus, Danish trade officials participate in these committees and provide
information to interested stakeholders, thereby offering much needed
transparency for public debates in international trade issues.*’

Tensions and differences of opinion between the EP and national parliaments
in relation to trade policy are likely to arise. In this sense, the House of Lords has
feared the possibility of increasing the formal powers of the EP, on the grounds
that it would risk slowing down and politicizing the negotiating process in the
Doha Round.™ In addition, there is the potential danger that the EP will become
a lobby for protectionist interests, and thus for anti-liberalization voices.
Therefore, the House of Lords has argued that there should be strong continuing
dialogue among the EU Council, the Commission, and the EP on trade policy, yet
without increasing the formal powers of the European Parliament.”'

Regarding international trade agreements, from an institutional viewpoint, the
European Commission is the negotiator of such agreements on behalf of the EU
and its Member States. The Commission regularly consults the so-called article
207 Committee during international trade negotiations. The close negotiations of
the tandem Commission — article 207 Committee enable EU Member States to
be updated on the status of international trade negotiations. The Commission is

8 On mixed agreements, see Rafael Leal-Arcas, The European Community and Mixed
Agreements, 6(4) Eur. For. Aff. Rev. 483-513 (2001).

* WWF-UK, 4 League of Gentlemen, Who Really Runs EU Trade Decision-Making? at 16
(2003).

% House of Lords, The World Trade Organization: The Role of the EU Post-Cancun, The
16th Report of Session 2003—04, European Union Committee, ch. 4, at http://www.publica
tions.parliament.uk/pa/1d200304/1dselect/Ideucom/104/10406.htm#n13 (last visited Jun. 11,
2011).

*! 1d. at 34.
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a politically independent institution that represents and upholds the interests of
the European Union as a whole.” It proposes legislation, policies and programs
of action, and is responsible for implementing the decisions of the European
Parliament and the EU Council.” The Commission has the power to negotiate
these agreements, even if these are not exclusively communautaire. These
agreements are eventually concluded by the EU Council. If the agreements are
mixed, they are then ratified by the EU Member States according to their national
constitutions. As for the European Parliament, before the Maastricht Treaty
entered into force, it merely had a consultative role in relation to international
trade agreements. The Treaty of Lisbon, however, rectifies this by giving a more
active role to the EP in the approval of trade agreements.”*

The decision-making process within the Council is another matter of interest
in this article. Unanimity®® is a political weapon whose consequence is the veto
power of any EU Member State, thereby strengthening the most reluctant and
protectionist EU countries.® A practical advantage of unanimity is reflected in
international negotiations, in the sense that the EU’s hand is strengthened in such
fora. That said, the need for unanimity may undermine the EU’s capacity to play
a proactive role in multilateral negotiations.”” Other commentators, however,
argue otherwise: Young claims that where the EU countries have previously
agreed on an internal regime that is more ambitious than that under negotiation at
the multilateral level,™ the issue of unanimity is no longer an obstacle.” On the
other hand, unanimity offers the advantage of providing protection to each EU

52 Rafael Leal-Arcas, The EU Institutions and Their Modus Operandi in the World Trading
System, 12(1) Colum. J. Eur. L. 125-97 (2005/2006).

53 For a general overview of the EU Council, see Martin Westlake & David Galloway (eds.),
The Council of the European Union, 3rd ed., John Harper Publishing (London), 2004.

5% See Leal-Arcas, fn. 27; see also Rafael Leal-Arcas, Is Lisbon the Answer or the
Anathema to EC Trade Law and Policy? 2(2) IJLSE 12546 (2009).

55 When taking decisions on some issues, the Council of the European Union has to be in
unanimous agreement (i.e., all countries have to agree). Any disagreement, even by one single
country, will block the decision. This would make progress very difficult in the Union of 27
countries, so the unanimity rule now applies only in particularly sensitive areas, such as
asylum, taxation and the common foreign and security policy. In most fields, decisions are
now taken by qualified majority voting.

56 Stephen Woolcock, European Trade Policy: Global Pressures and Domestic Constraints,
in H. Wallace & W. Wallace (eds.), Policy-Making in the European Union, 4th ed., Oxford
University Press (Oxford), at 373-99 (2000).

57 Sophie Meunier, Divided but United: European Trade Policy Integration and EU-US
Agricultural Negotiations in the Uruguay Round, in C. Rhodes (ed.), The European Union in
the World Community, Lynne Rienner (Colorado), at 193-211 (1998).

8 This is, by and large, the case of trade in services.

% Alasdair Young, Extending European Co-operation: The European Union and the
“New” International Trade Agenda, Manchester University Press (2002).
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Member State for its most favored issue.*

This article also tackles the complex issue of the prognosis of the EU in the
world trading system. When the WTO Agreements, notably the General
Agreement on Tariffs and Trade (GATT), the General Agreement on Trade in
Services (GATS), and the Agreement on Trade-Related Aspects of Intellectual
Property Rights, were signed in 1994, the concern in the EU was whether the
mere fact that the GATT was being extended to the areas of GATS and
intellectual property in the TRIPS Agreement meant that the WTO membership
of EU Member States would come to an end by formally recognizing the
exclusive competence of the EC with regard to the conclusion of the WTO
Agreements. The (in)famous Opinion 1/94°' of the European Court of Justice on
the WTO Agreements, the actual genesis of the whole competence-allocation
confusion, proved otherwise, by arguing that both the EC and its Member States
shared competence with respect to the GATS and the TRIPS Agreement.62 Years
later, the Treaty of Lisbon tried to timidly improve the situation on trade issues
created by the Nice Treaty, with the designation of the EU’s common commercial
policy as an exclusive Union competence in all areas of trade policy (including
services and trade-related aspects of intellectual property rights).63

Is it therefore correct to interpret that EU Member States will no longer
participate in the WTO forum because the Treaty of Lisbon gives exclusive
competence to the EU in all areas of trade policy?64 How do we reconcile the
fact that the EU and its Member States are currently members of the WTO, but
after the Treaty of Lisbon the EU will have exclusive competence in all trade
matters? Are EU Member States not sovereign states?®’

The Brussels European Council of June 2007 on a Reform Treaty (it later
became the Treaty of Lisbon) addressed some of these issues by confirming what
the EU Constitutional Treaty had already guaranteed that the EU will never be a
centralized all-powerful superstate by laying down:

(a) The obligation to “respect the national identities of Member States,

80 1. Alan Winters, European Union Trade Policy: Actually or Just Nominally Liberal? In
Helen Wallace (ed.), Interlocking Dimensions of European Integration, Palgrave Macmillan
(Basingstoke & New York), at 25—44 (2001).

81 Opinion 1/94 (Re WTO Agreement) [1995] 1 CMLR 205; [1994] ECR [-5267.

62 Rafael Leal-Arcas, The European Court of Justice and the EC External Trade Relations:
A Legal Analysis of the Court’s Problems with Regard to International Agreements, 72(2)
Nordic J. Int’1 L. 215-51 (2003).

% In Opinion 1/09, the ECJ also makes interesting remarks on the distribution of
competences between the EU and its Member States. See Opinion 1/09, Mar. 8, 2011.

8 TFEU, art. 3(1)(e).

85 Rafael Leal-Arcas, Will EU Member States Play Any Role at the WTO after the EU
Reform Treaty? 1(2) Vienna Online J. Int’l Const. L. 75-90 (2007).
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inherent in their fundamental structures, political and constitutional”;66

(b) The principle of conferred powers (whereby the Union has only those
competences bestowed on it by the Member States);”’

(c) The principles of subsidiarity and proportionality, limiting EU action to
the minimum necessary to achieve the objectives agreed by EU Member States;™

(d) The participation of EU Member States in the decision-taking system of
the Union;

(e) The principle of “unity in diversity.”®

III. RECOMMENDATIONS

The EU is more than an international organization but less than a federal state.
EU Member States do not fully trust the supranational system when it comes to
delicate issues of national politics. There is, therefore, a fundamental tension
between the value of speaking with one voice (also recognized by EU Member
States) in external relations and the desire of EU Member States to keep as much
autonomy as possible in areas of political sensitivity. So it might simply be
unrealistic to strive for a unitary character of EU external relations. This explains
why we have shared competence, which creates complications: “[C]e n’est pas la
un gouvernement fédéral, c’est un gouvernement national incomplet. Ainsi on a
trouvé une forme de gouvernement qui n’était précisément ni nationale ni
fédérale; mais on s’est arrété 1a, et le mot nouveau qui doit exprimer la chose
nouvelle n’existe point encore.”’® EU citizens do not seem to trust the
supranational level either. An example is the failed EU Constitutional Treaty.
Therefore, the name of the game is democracy: EU citizens do not want a
centralized EU federation for the time being.

It is vital for the EU to reach a common position for effective policy-making.
The Treaty of Lisbon has created an article on who negotiates and concludes
international agreements (discussed already at the European Convention Working
Group on Legal Personality of the Union’") on the grounds that the cohesion of

5 See Presidency Conclusions of the Brussels European Council, 21-22 Jun. 2007,
11177/07, CONCL 2, Annex 1, at 25.

7 1d. at 22.

% 1d. at 17.

% 1d. at 5.

0 Alexis de Tocqueville, (1835-1840/1946) De la democratie en Amerique, Editions M.-Th.
Genin, Librairie de Medicis, Paris, at 226.

"' The European Convention Secretariat, Final Report of Working Group III on Legal
Personality, CONV 305/02, at 8 (2002); see also Rafael Leal-Arcas, EU Legal Personality in
Foreign Policy? 24(2) B. U. Int’l L. J. 165-212 (2006).
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the Union’s position would be strengthened if the Union were to be represented
by a single voice in international negotiations. Although the EU is not a
superstate and will not replace its Member States in international relations, the
EU with its new international legal personality after the Treaty of Lisbon, will
become an even more significant actor on the international scene.

Nevertheless, are EU Member States prepared to lose part of their sovereignty
in order to have “more common” European policies? Undoubtedly, when the EU
negotiates as one in multilateral trade negotiations, as was the case of the
Uruguay Round of multilateral trade negotiations, among more than 150 trading
nations in today’s world trading system, it can negotiate a better deal for its
companies and rapidly open up markets overseas. However, the supranational
trade policy powers of the Commission have made Member States envious.

Still, a question arises: How much freedom do EU Member States have to
follow their own national interest, if it conflicts with the duty of cooperation
proposed by the ECJ? This duty is perhaps not taken seriously because the ECJ
refers to it only in its Opinions, which are not legally binding on the EU Member
States, and not in its decisions.

This article concludes that despite the fact that EU citizens do not want an EU
federation, in EU trade policy the tendency is towards a federal, top-down
approach to the decision-making process, leaving Member States with less room
for maneuver. The reasons for this tendency are: (1) It is a necessity in today’s
world trading system; and (2) the EU’s internal decision-making process is
complex. In fact, the EU behaves already as, or nearly as, a federation of states in
the case of trade. The EU faces problems similar to those of federal states. In
Germany, to take an example of a prominent European federation, the Lénder
strongly protested against the silent transfer of their powers to the federal
government.

Already in Opinion 1/75,” the ECJ affirmed that trade policy is an exclusive
EC competence, but EU Member States tried to resist the implications of this
Opinion by limiting the scope of article 133 EC (the predecessor of article 207
TFEU) so as to preserve a large area of shared competence. Their effort was
subsequently accepted by the ECJ in its Opinion 1/94. Ever since Opinion 1/94,
however, there has been a gradual tendency, in the various treaty revisions, to
expand the area of exclusive EU competence in trade policy based on the need
for effective external action. This tendency of exclusive Union competence in
trade policy is evident in the Treaty of Lisbon. As a result, this will create a more
integrated common commercial policy.

Another finding is that, as a result of the federal approach in trade policy, EU

2 Opinion 1/75 (Re OECD Local Cost Standard) [1975] ECR 13HGS55.
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Member States insist on keeping an important control power over the
Commission since they will have less power and play a less important role in the
world trading system as individual states. This is a direct consequence of the
evolution of the decision-making process in the EU: from unanimity (where
individual EU Member States were in a strong position, given their veto power)
to qualified majority vote (where EU Member States can be overruled).

In WTO issues, there is a political practice whereby one seeks to achieve a
common position by the EU and its Member States on all trade matters. Before
the Treaty of Nice, EU Member States had a veto power on issues of shared
competence. After the Nice Intergovernmental Conference in December 2000,
the EU moved to a system of qualified majority voting, leaving behind the old
system of unanimity in the EU Council (although preserving unanimity in certain
specific matters) and, therefore, getting closer to the desired EU unitary
representation in all WTO matters. This is due to the fact that Member States
generally and with a few sensitive exceptions are prepared to accept that
qualified majority voting is a sufficient safeguard of their vital interests. In
addition, the old system of unanimity made negotiations more complex and
sometimes less effective, producing thereby a Euro paralysis in the decision-
making process. Since unanimity in EU decision-making is not politically viable
in a future EU of 27-plus Member States, an alternative mechanism had to be
found. Moreover, qualified majority voting reinforces the EU’s common position,
whereas unanimity divides it.

As a result of the evolution in the competence domain and decision-making
process, there at present exists a rather unclear system in politically sensitive
issues (such as agriculture, education, health or immigration), where EU Member
States do not seem to fully trust the EU in trade matters. An example is the Doha
Round, where France is in constant tension with the European Commission over
the scope of the mandate in agricultural negotiations, or Mode 4 in the GATS,
where EU Member States are very cautious about the implications for their
immigration policy.”

3 Rafael Leal-Arcas, The GATS and Temporary Migration Policy, in Meredith Kolsky
Lewis & Susy Frankel (eds.), International Economic Law and National Autonomy,
Cambridge University Press (Cambridge), at 193-215 (2010); Rafael Leal-Arcas, Services as
Key for the Conclusion of the Doha Round, 35(4) LIEI 301-21 (2008); Rafael Leal-Arcas, The
GATS in the Doha Round: A European Perspective, in Kern Alexander & Mads Andenas (eds.),
The World Trade Organization and Trade in Services, Brill/Nijhoff (Leiden), at 9-104 (2008);
Rafael Leal-Arcas, 4 Look at Services Trade: Implications of the Doha Talks Suspension and
Resumption, in Julien Chaisse & Tiziano Balmelli (eds.), Essays on the Future of the World
Trade Organization, vol. 1, Editions Interuniversitaires Suisses (Geneva/Brussels/Lugano),
99-134 (2008).
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IV. REFLECTING ON THE FUTURE

Mixed agreements will continue to be used in the near future between the EU
institutions and Member States when dealing with the EU external relations.
However, mixity often makes life more difficult for everybody involved in any
given international agreement. Although mixity may function as an invitation to
pursue parochial national interests, the unitary tendency, which is equally
important, is controversial in normative terms. It is, therefore, desirable that the
EU is able to tackle the following issues in the near future:

First, respect for the duty of cooperation in areas of shared competence
between the EU and its Member States. As long as Member States insist on
obligatory mixity, they must also accept the duty to accede themselves to the
mixed agreement in question without undue delay. Furthermore, both the EU and
its Member States have understood that it is to the benefit of all to have a
coordinated EU action vis-a-vis the rest of the world.

Second, a combination of pragmatism and considerations of the common
good, rather than battles of prestige between the national and supranational levels,
as well as among EU Member States, should be at the focus of attention.
Collaboration among the EU institutions is also very necessary to solve
inevitable problems so long as the EU retains its complex structure.

International trade relations are changing rapidly, and it is of vital importance
for the EU to shape the governing rules and institutions of international trade
according to its own fundamental aims. In the past, the EU had a defensive
attitude when dealing with international trade issues in the multilateral trade
system. With the decline of the US hegemony, this is no longer possible. The EU
must accept global responsibilities, as it is an important international economic
actor and has a duty to assure a stable international trading system. There is also
a tendency among certain scholars to believe that EU trade ministers should
handle trade matters at the highest political level of policy-making rather than the
General Affairs Council, which is a priori more interested in foreign policy
issues and usually not so interested in trade matters. I share their view.

The EU is the victim of its own system: The accusations of inefficiency,
inconsistency, and democratic deficit are the result of the intra-EU inability to
find a mechanism to terminate these deficiencies. The EU needs to become more
democratic. This requires that elections to the European Parliament become more
meaningful. At present, European elections have little effect, neither upon the
policy of the EU nor its leadership. It is no wonder that turnout is so low. I
believe that the composition of the European Commission should be determined
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by the outcome of the European elections, and that the Commission should
become responsible to the European Parliament. Moreover, the members of the
Commission should also become individually responsible to the European
Parliament. The European Parliament should be empowered in trade issues.

Similar words can be said in relation to the WTO’s decision-making system.
The WTO, as a forum for trade liberalization rule-making, uses the consensus
rule (article IX of the WTO Agreement), which tends to create a paralysis in the
decision-making process. Just like the EU, the WTO has been asking for more
democracy and transparency in recent years. There is an urgent need for reform
in both member-driven international organizations. In today’s contested WTO,
there is no effective expression of the common interest, and there is no means for
citizens and the wider civil society to hold decision-makers accountable.
Certainly, closed-door negotiations do not work and do not inspire trust. Rich,
powerful countries should adjust not the balance of wealth in the world, but the
balance of power. That way, if poor countries so wish, they can exercise more
influence in global decision-making and gain more benefit from those decisions
as a result. Leaving the balance of power untouched merely perpetuates
dependency: Poor countries will remain dependent on the rich for any benefits
that the latter might care to pass on.

As for the EU’s prognosis, with the Treaty of Lisbon efficiency in EU trade
policy will improve radically. A few questions arise: Will EU Member States
disappear from the international trade forum? How can the trend of a lesser role
for EU Member States in international trading system (since the entry into force
of the Treaty of Lisbon), be reconciled with the fact that they are sovereign states
according to public international law? Will the EU become a sole actor in trade
policy after the Treaty of Lisbon? Most likely, EU Member States will not
disappear from the international scene, since the European Commission is not
fully aware of the Member States’ needs when acting on their behalf.

Furthermore, with the implementation of the Treaty of Lisbon, EU national
parliaments will no longer ratify trade agreements.”* However, trade is, more
than ever, in the domestic domain. So national leaders wish to know what is
going on when it comes to issues such as food, environment, or immigration. It is
therefore quite ironic that the main purpose of the Convention on the Future of
Europe (and therefore of the EU Constitutional Treaty) was to make policies
more democratic and closer to EU citizens, and yet national parliaments will not
ratify trade agreements in an era where international trade has a great incidence
in domestic politics.”” As a result, it would not seem plausible to exclude EU

™ This non-necessity had already existed pre-Lisbon whenever the trade agreement in
question was not concluded as a mixed agreement.
5 See Leal-Arcas, fin. 45 at 25-50.
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Member States from ratifying future trade agreements. Hence, I conclude that the
EU is not yet ready to bypass its Member States in all areas of trade regulations
(notably trade issues related to immigration policy) and consequently EU
Member States will continue to be present in the WTO in the post-Treaty of
Lisbon era.
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