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Abstract For a long time, scholars viewed
the relationship between virtue and law from
the perspective of dichotomy, or viewed the
nature of ancient Chinese “law is punishment.”
Based on the proposition that virtue and
law complement and harmonize with each
other by pre-Qin Confucians, contemporary
scholars propose the integration of virtue
and law and the concept of “virtuous rule
of law.” From the perspective of historical
development, law is a governance tool
adapted to the complexity of society and the
need to enrich the country and strengthen
the army. From the logic of the development
of political thoughts, law is a proposition to
realize “impartiality” and oppose “partiality,”
which has the spiritual essence of universality,
objectivity, and impartiality. According to
Xunzi, law is a system of love based on justice
and principles; ritual rules have not only
the function of social norms, but also the
function of moral education. The aim of law,
established, deliberated, and practiced
by persons of character, is to achieve
a kingly virtue-centered society full of
rite, music, justice, order, harmony,
and happiness. In Xunzi’s political
philosophy, the idea of “virtuous rule
of law” is finally realized.
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In contemporary political philosophy
research, the relationship between the rule of
virtue and the rule of law, as well as between
Confucianism and Legalism, is a highly
valued yet challenging issue for researchers
to discuss. Some legal philosophers even
describe the relationship between law and
virtue as the Cape Horn' and refrain from
setting foot on it lightly. “Integrating the
rule of law with the rule of virtue” is the
fundamental political proposition and
social consensus in contemporary China. In
recent years, the academic community has
conducted fruitful theoretical discussions
and research on the relationship between the
rule of virtue and the rule of law. However,
challenges remain. Researchers still tend to
view law from the perspective of punitive
measures and view the relationship between
theruleofvirtueand therule oflaw througha
dichotomic perspective.” How can we break
through the dichotomic dilemma of virtue
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American scholar Roscoe Pound said that the relation of law to morals
was the Cape Horn of jurisprudence. The juristic navigator who would
overcome its perils ran no little risk of a fatal shipwreck. See Roscoe
Pound, “Law and Morals—Jurisprudence and Ethics,” 185.

The “virtue as primary and law as auxiliary” theory advocates ruling
primarily by virtue, with “law” as an auxiliary means; other scholars
have proposed theories such as “virtue and law in parallel,” and “rule
of virtue under constitutional principles,” etc. These propositions still
reflect a dichotomic stance and perspective on virtue and law.
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and law, and integrate the rule of virtue
and the rule of law? How can we sail past
the Cape Horn of the relationship between
virtue and law to reach a new understanding
of this issue? How can we develop a positive
and fair understanding of ancient Chinese
law? Centering on the question of “how is
‘virtuous rule of law’ possible,” the paper
conducts a thorough examination and
research of these ideas while attempting
to answer and address the aforementioned
questions. The basic approach of this paper
is as follows: Starting with the relationship
between the rule of virtue and the rule
of law, this paper explores the historical
background and intellectual logic of the
emergence of ancient Chinese law from
the perspective of intellectual history, and
analyzes the possibility and feasibility of
“virtuous rule of law” based on the relevant
ideas in Xunzi’s political philosophy.

I The Prejudice of “Dichotomy
between Virtue and Law” and
the Proposal of “Virtuous

Rule of Law”

Comprehensively speaking, there are several
representative opinions in the academic
community regarding the connotations
of rule of virtue, rule of law, and their
relationship: First, it is believed that ancient
Chinese rule by law is “rule by punishment,”
which serves as a punitive means for
monarchs to exercise centralized autocracy,
and that the emergence of laws lacks a
rational basis and transcendent foundation;
second, it is believed that rule of
virtue is a method for Confucian 3
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sages and monarchs to rule the state based on
their subjective will, virtue, and sentiments,
and that it is “rule by man” opposed to the
objective and rational rule of law; third, it
is believed that both Confucianism and
Legalism are centered around rule by
man, with Confucianism being relatively
monarchist while Legalism being extremely
autocratic.’ The implications of these
notions are that the ideas of law and the
spirit of rule of law are absent in ancient
Chinese thought and culture, and that the
emergence and existence of law lack a lofty
and transcendent basis. Consequently,
ancient Chinese politics adopt a practice of
“Legalist aspect behind Confucian facade.”
On the nature of ancient Chinese
law, some legal historians incline
towards the understanding that “law is
punishment,” believing that ancient China
lacked a rational and logical spirit as the
intellectual foundation for the emergence
of law. Undoubtedly, this is a non-moral
concept of law. American Sinologist D.
Bodde points out that “In this important
secondary usage, therefore, punishment
may be fairly understood in the sense of
‘penal law’ (or ‘laws’). The frequency of
its occurrence in the early legal passages—
both alone and as an alternative for law—is
indicative of the antiquity of the Chinese
view which sees written law as signifying
primarily penal law,” and, “What is really
arresting, however, especially when we
remember the honored status of law in
other civilizations, is the overt hostility with
which its appearance is initially greeted in
China—seemingly not only as a violation

Yu Ronggen, Rujia Fa Sixiang Tonglun, 39.
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of human morality, but perhaps even of the
total cosmic order.” Liang Zhiping 4GF
notes that the new legal theory generated
by the earliest “cultural self-consciousness”
was essentially a theory of punishment, and
that “the compliance to the rationality of
ancient Chinese law not only failed to create
arigorous and unassailable legal system, but
also endowed law with a merely negative
value.” Mou Zongsan %27% = does not hold
a negative attitude towards the law itself,
but criticizes the Shen and Han legalists in
this way, “The law’ they established was not
based on principles but on utilitarianism,
expediency, and subjective partial desires.
Therefore, it is imposed on the ignorant
people from above. In this case, people’s
adherence to the law is not based on the
self-consciousness of their rationality
but is forced by external interests and
utilitarianism; while the establishment of
the law by those in power is not based on
the objectification of bright rationality but
on the urgent utilitarianism and subjective
desires. Thus, this kind of law is entirely
groundless.” Mou Zongsan’s comments on
Shen and Han Legalists from the perspective
of Confucian virtues undoubtedly represent
a view that belittles and disparages “law.”
Although some scholars recognize that
the character fa % (law) in ancient China
had the meanings of model and standard,
and that the fundamental significance of
law was the behavioral norms of a nation’s
people, most still hold the following
notions concerning ancient Chinese 4
law: Law is merely punishment, and
people only think about how to evade
it, rather than making efforts in the
pursuit of personal character; law is
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just a tool for autocratic rule established
by the ruler with force, without a sacred
origin or transcendent ontological basis;
the notion of “rule of law” in ancient China
was merely “rule by a person of virtue,”
which was not only essentially different
from modern Western rule of law but also
devoid of the spirit and rational logic of the
rule of law. Such understanding reinforces
the punitive features of ancient Chinese
law, yet it obscures the objective, just, and
rational essence of the law. To achieve the
integration of virtue and law and realize
the “virtuous rule of law,” it is necessary to
clarify such notions.

In the traditional Confucian thought
of “the politics of morality,” virtue and law,
ritual and punishment are all employed
as tools to achieve good governance.
Confucius says, “If the people be led by laws,
and uniformity sought to be given them
by punishments, they will try to avoid the
punishment, but have no sense of shame.
If they are led by virtue, and uniformity
sought to be given them by the rules of
propriety, they will have the sense of shame,
and moreover will become good.” On the
one hand, governance through regulations
and punishment is used to maintain social
order on a practical level. On the other hand,
guiding people with virtue rooted in human
nature and educating them with customs
and rituals based on tradition and the
source of life can achieve the ultimate goal

Derk Bodde and Clarence Morris, Law in Imperial China, trans. Zhu
Yong, 11-13.

Liang Zhiping, Xungiu Ziran Zhixu Zhong de Hexie: Zhongguo
Chuantong Falii Wenhua Yanjiu, 320.

Mou Zongsan, Lishi Zhexue, 137.

Zhu Xi, ed., “Weizheng Di-er,” in “Lunyu Jizhu,” chap. 1, in Sishu
Zhangju Jizhu, 54.
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of moral goodness. Zhu Xi k7% says, “The
intention of the sages is that at that time,
they only used regulations and punishments
to rule the people, not virtue and rites, so
they said this. It means that regulations
and punishments only keep people away
from crimes; if you want to reform their
wrong hearts, you cannot do without
virtue and rites. Why would the sages
ever abandon regulation and punishment
for the world?”® According to Zhu Xi’s
interpretation, Confucius emphasized rule
of virtue and ritual because rulers in real-
world politics were more inclined to rule
by means of regulations and punishments.
Indeed, Confucius established the principle
in which “he who exercises government
by means of his virtue,” emphasizing the
importance of moral leadership by rulers
to maintain a rational order and moral
integrity within society. He believes that the
goal of politics was not only to pursue an
orderly society but, more importantly, to
achieve a virtuous and morally conscious
society.” However, in actual governance,
Confucians advocate that virtue, ritual,
regulations, and punishments should not
be neglected. Mencius, who focuses on
the innate goodness of human nature and
the cultivation of one’s moral character,
says, “Virtue alone is not sufficient for the
exercise of government; laws alone cannot
carry themselves into practice.”® A good
and kind will alone is not sufficient for
political administration. Xunzi often
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moral principles to transform them, set up
laws and standards to bring them to order,
and piled on penal laws and punishments to
restrain them.”! He also says, “Those who
come forward with good intentions should
be treated with full ritual courtesy; those
who come forward without good intentions
should be handled with punishments.”"
Many pre-Qin Confucian scholars hold
similar views and make such statements,
which need not be elaborated on here.
We simply point out that in Confucian
thought, the relationship between virtue,
ritual, regulations, and punishments is not
oppositional but rather mutually supportive
and progressive. All of these serve as means
to make people good and guide people
towards goodness.

Contemporary Chinese scholars
have been interpreting and elaborating on
Confucian thought from the perspective of
integrating rule of virtue and rule of law.
He Lin %% clearly proposes the concept of
“rule of law based on morality, ritual, and
music”: With morality as the foundation
and law as the application, all laws and
regulations aim at realizing morality and
seeking people’s welfare. This kind of
rule of law can be called Zhuge Liang’s
thought of rule of law or “Zhuge-style”
rule of law, which is the “virtuous rule of
law.” Regarding the relationship between
Confucianism and Legalism, He Lin says,
“The real Confucianism not only does

mentions the combination of ritual 8
and righteousness and punishments, i
saying, “Thus, they established the 10
authority of lords and superiors to
supervise men, elucidated ritual and 12

Zhu Xi, Zhuzi Yulei, chap. 23, 546.

Chen Lai, “Lun Daode de Zhengzhi: Rujia Zhengzhi Zhexue de Tezhi,”
24,

Zhu Xi, “Lilou Zhangju,” in “Mengzi Jizhu,” chap. 7, in Sishu Zhangju
Jizhu, 280.

Wang Xianqian, “Xunzi: Xing’e Pian Di-ershi San,” in Xunzi Jijie, 520.
Wang, “Xunzi: Wangzhi Pian Di-jiu,” in Xunzi Jijie, 176.
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not oppose rule by law but also advocates
it, advocating the Zhuge-style rule of
law. In other words, the conflict between
Confucianism and Shen and Han is not a
simple conflict between rule of virtue and
rule of law, but a conflict between rule of
law based on morality, ritual, and music and
the rule of law based on utilitarian power
trickeries.”"® Xu Fuguan f*& M believes that
if the law is interpreted as a set of objective
principles that should be followed in politics
and the system formed by these principles
and seen in the facilities, then Mencius and
the entire Confucian school attached great
importance to the rule by law. Xunzi’s notion
of “ritual” also refers to the rule of law in
politics."* Li Zehou Z=#J5 proposes that the
new round of “simultaneous applications of
Confucianism and law, and the integration of
ritual and law” is by no means a two-handed
approach of “Confucianism in appearance
and Legalism in essence”; it is not about
preaching benevolence, righteousness, and
morality on one hand and implementing
harsh laws and severe punishments on the
other. Instead, it should consider that the
“human feelings” valued by the Confucian
tradition should play a constructive role
in the construction and adjustment of
the future legal system."”” Law is not just a
means of reward and punishment, but also
has an educational function, just like virtue.
Beyond the surface meaning of rewards
and punishments, the law essentially »
represents a spirit of rule of law and |,
a rational spirit of respecting order, 15
which can be internalized as a spirit 16
of virtuous law.

Liang Zhiping points out that
the characteristics of the relationship

17
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between virtue and law in ancient China
are the “moralization of law” and the
“legalization of morality.” It is a mixture of
law and morality, and “using law to enforce
morality not onlyleads to the externalization
of morality but also the legalization of
morality. This externalized and legalized
morality . . . is not only not moral but even
becomes anti-moral . . . . It forces people to
do good through punishment, which may
result in the elimination of good deeds.”¢
Sun Li #Mi believes that the arguments
put forward by contemporary advocates of
rule by virtue, such as that “law can punish
people but cannot make them honest” and
“law can punish the aftermath but cannot
prevent it,” and others, have not been able
to break away from the traditional concept
of law as punishment. In fact, it is only
possible to advocate rule of virtue or the
simultaneous applications of rule of virtue
and rule of law if law is equated solely with
punishment. However, this kind of rule
by law that can be used together with rule
by virtue is by no means rule of law in the
modern sense.'” These insights remind us
that we must distinguish between law and
punishment; otherwise, the notion of the
integration of rule of virtue and rule of law
can only be a dichotomic integration of rule
of virtue and rule by punishments, let alone
the realization of the “virtuous rule of law.”

He Lin, Wenhua yu Rensheng, 47-50.

Xu Fuguan, Xu Fuguan Wenji, vol. 2, 78.

Li Zehou, Lishi Bentilun: Jimao Wu Shuo, 213.

Liang, Xunqiu Ziran Zhixu Zhong de Hexie, 267. Qu Tongzu, a
historian of law, has coined the term of “Confucianization of law.”
Please refer to Qu Tongzu, Zhongguo Falii yu Zhongguo Shehui, 309-
19.

Sun Li, “Dezhi yu Fazhi Zhengdangxing Fenxi: Jian Ji Zhongguo yu
Dongya Fa Wenhua Chuantong zhi Jianxing,” 95-104.
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H Justice and Impartiality: The
Logic of Law Formation,
Its Spiritual Essence, and
“Rectifying Its Name”

Law is synonymous with punishment; this
is the typical impression most people have
of the ancient Chinese law and the Legalist
school of thought. However, this superficial
impression conceals the true essence of law:
It is a product of the development and change
of social history, a pursuit of objective, just,
and rational political governance, which can
also be regarded as the spirit of rule of law.
We can reconsider the formation of law and
its spiritual essence from the perspectives of
historical background and ideological logic,
and “rectify its name.”

From the perspective of social
history, law emerged in response to the
increasing complexity of society and
the collapse of the patriarchal system. It
represents the need for universal, objective,
and rational political governance. From
the Spring and Autumn period to Warring
States period, social development exhibited
a complex and volatile trend. Politically,
this was manifested in the abandonment
of the feudal system and the establishment
of counties, while economically, it was
manifested in the transition away from
the system of land divided into nine areas.
In such an increasingly complex social
environment, traditional rituals struggled
to adapt to the rapidly changing trends in
social development, necessitating a more
objective and universal legal system for
governing the nation. Mou Zongsan points
out, “In a simple society, there are
fewer objective tasks, and most 19
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actions are direct and subjective, belonging
to individual subjective behaviors. Objective
tasks, on the other hand, are not personal
but public matters. Public matters should
have an objective standard, so the concept
of law’ as a standard for conducting affairs
was necessary and not bad.”™® Another
significant manifestation of social change
during the Warring States period was the
collapse of the patriarchal order, reflected
in the decline of ritual and the collapse of
music. In the feudal patriarchal society,
relationships were based on people,
and systems emphasized ritual. As the
patriarchal system declined, relationships
gradually shifted from being people-
centered to land-centered, and rulers had
no choice but to establish a “nobility-based”
system to replace the “patriarchy-based”
one.” With the decline of the “patriarchy-
based” principle, the principle of “respecting
the noble” also had to adapt to new social
changes and create new systems. This was
manifested in the development process
from “custom” to “ritual” and from “ritual”
to “law.” Compared to the more traditional
“custom,” ritual was formed to adapt to
social differentiation and complication as
a relatively universal institutional form;
compared to the more universal and
objective law, the ritual involves relatively
specific and concrete norms. In summary,
under the feudal patriarchal system, the
factors maintaining national order and
stability were virtue and ritual. However,
with the collapse of the patriarchal system,
the moral and ritual teachings advocated
by Confucianism seemed out of touch, and

Mou Zongsan, Zhongguo Zhexue Shijiu Jiang, 158.
Kun-chuan Hsiao, Zhongguo Zhengzhi Sixiangshi, 105.



June 2023 Volume 18 Number 2

political leaders had to resort to law to remedy
the ills of the times.” In conclusion, the rule
of law emerged by breaking away from the
patriarchy-based ritual governance. After
the collapse of patriarchal politics, rulers had
no choice but to establish legal measures to
govern the nation and regulate its people.

In addition, during the Warring
States period, the concentrated emergence
of legalist propositions had a particular
context: In the face of fierce competition
and power struggles among the feudal
lords, politicians advocated for the political
aspiration and policy of “enriching the
country and strengthening the military.”
This is also a common characteristic of
the notion of the Legalist school. Pursuing
an enriched country and a strengthened
military could not be achieved through a
loose, naturalistic approach to governance,
nor even by adhering to the principle of the
“rule of virtue.” Instead, it was necessary to
engage in political activities throughout the
nation in accordance with unified goals and
principles, implementing a centralized or
nationalistic strategy for ruling. Compared
to the early Western Zhou and Spring and
Autumn periods, rulers in the later Warring
States period, caught in the midst of feudal
power struggles and the trend towards
unification, would inevitably choose the
more universal and formalized law as
their tool for ruling the nation. “Replacing
ritual with laws that better represent
emerging forces became an inevitable
development.” From the perspective of
the differences and similarities between
ritual and laws, Confucianism emphasizes
distinctions in social hierarchy, i
wealth, age, and kinship, using 21
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diverse and individualized rituals as tools
for maintaining social order. In contrast,
Legalists sought to use unified and uniform
law to constrain and regulate the entire
population, thus emphasizing sameness. It
should be noted that the law that emerged
to meet the developmental needs of the
times was not an overthrow of the rites but
rather an evolution derived from ritual. The
process of law emerging from ritual can be
roughly characterized as follows: First, the
traditional ritual was constantly revised to
become more standardized and universal;
second, the spirit of rationality and
objectivity manifested itself as institutional
rationality in political behavior; and
third, the appearance of laws with
greater standardization, objectivity, and
universality. As a system of political order
and norms established by sages through the
creation of ritual and music, ritual or Zhou
ritual cannot be said to lack universality
and rationality. However, their deep-rooted
foundation in ancestral laws ultimately
resulted in their primary characteristic and
goal being differentiation and distinction,
eventually being replaced by the more
universal laws. In summary, the law adapted
to the complexity of new social situations
and the interests and needs of emerging
nations seeking wealth and military power,
inheriting and replacing rites with objective
principles and universal systems.

In terms of the nature of law, it
pursues impartiality, opposes partiality, and
embodies the objective, fair, and impartial
expression of political rationality. During
the middle and late Warring States periods,

Yang Honglie, Zhongguo Falii Sixiangshi, 82.
Yan Buke, Shidafu Zhengzhi Yansheng Shigao, 148.
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philosophers focused their thoughts on the
law that was just, objective, and universal
to achieve orderly political goals of society.
Legalists did not discriminate based on
kinship or social status, and they judged
only by law. The essence of law lies in its
impartial, depersonalized, and objective
political order. Scholars of the Jixia T
Academy, such as Peng Meng #%¢ and
others, discussed the following: “Sages
derive their rule from ‘self’; sacred laws
derive from ‘principle.” Principle emerges
from the self, but the self is not the principle;
the self can give rise to the principle, but the
principle is not the self. Therefore, the rule
of the sage is a solitary rule, while the rule
of sacred law governs all.”** The “rule of the
sage” is based on the subjective opinions of
the ruler—the “self”—to govern the nation.
In contrast, the “rule of sacred law” is based
on the objective, formalized, and universal
“principle” to judge right from wrong.
Principles and law are established by people
(the self), but once established, they possess
objectivity and independence that are not
subject to human will. Ruling a nation with
the personal virtue and wisdom of a monarch
can create a harmonious and orderly
political order, but it places the fate of the
nation’s governance in the hands of a single
individual. In comparison, the objectivity,
universality, independence, and rationality
of the law are evident.” Although many
scholars have pointed out that the notion
of the “rule of law” in traditional
China is fundamentally different 22
from that of the rule of law in the West >
and modern times and is essentially

ruled by a person of virtue, we should
not deny the universal, rational, 25
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and objective spirit in the ancient Chinese
advocacy for the rule of law. In the Daoist
text The Yellow Emperor’s Four Canons ¥
P4, the chapter “Constant Laws: The
Correct Kingship” &% + HIE states, “Laws
and decrees are the most authoritative
criteria for judging what is right and what
is wrong. Those who are responsible for
carrying out laws and decrees are not
allowed to arbitrarily abuse them. Those who
formulate laws and decrees are not allowed
to create confusion in formulating laws
and decrees. Only when pure impartiality
without self-interest is given priority, and all
punishments and rewards are fully carried
out, is a good government achieved.”*
Legal measures and systems represent the
pinnacle of politics and the fundamental
means to eradicate chaos from the world,
while justice, impartiality, rewarding merit,
and assured punishment embody the
core spirit inherent within these systems.
Shang Yang it argues, “Now dismissing
standard scales and yet deciding weight, or
abolishing feet and inches and yet forming
an opinion about length, even an intelligent
merchant would not apply this system,
because it would lack definiteness.”” Han
Feizi #{F# maintains, “The law does not
fawn on the noble, and the string does not
yield to the crooked. Whatever the law
applies to, the wise cannot reject nor can
the brave defy. Punishment for fault never
skips ministers, reward for good never

Wu Feibai, “Yin Wenzi Liiezhu,” in Zhongguo Gu Mingjia Yan, 507.
Liang Qichao said, “This sharply and meticulously dissects the
fundamental differences between the concepts of rule by a person
of virtue and rule of law, which can be said to be unparalleled in its
sharpness.” See Liang Qichao, Xian-Qin Zhengzhi Sixiangshi, 176.
Wei Qipeng, Mawangdui Hanmu Boshu Huangdi Shu Jianzheng, 25.
“Xiuquan,” in Shangjun Shu, 122.
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misses commoners.”” The reason why the
law can serve as the standard for ruling a
nation lies in its objectivity, openness, and
equality. In administering policies, assessing
achievements, and determining rewards
and punishments, there are established
guidelines and norms to follow.

The Legalists have made it clear
that the key to implementing objective
and impartial rule of law lies in the ruler’s
impartiality and non-interference, further
emphasizing the ruler’s “impartial” stance.
The Legalists in the Guanzi i1, as well as
Shen Dao 1% and Han Fei, and advocating
for impartiality and opposing partiality,
with the propositions in Guanzi being
particularly representative. The book
states, “A sage sovereign is good at making
and clarifying suitable regulations and
not engaged in malpractice. Contrarily, a
fatuous sovereign will make regulations
and then overlook them to practice graft.””
Liang Qichao 2 observes, “Throughout
the Guanzi, the differentiation between
impartial and partial rulers is emphasized
thrice within a single passage. What is meant
by impartiality? Abiding by the law, that is
all. Whatis meant by partiality? Abandoning
the law, that is all.”?® A ruler should not
forsake laws in favor of personal interests.
By doing so, they may prosper under the
guidance of wise and virtuous individuals
but will face social chaos and national peril
under mediocre or incompetent leadership.
The implementation of rule of law
requires not only the impartiality
of the ruler, but also that of the
entire society, including officials,
scholars, and commoners, extending
to the whole world. Guanzi states,

26
27

28
29
30
31
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“Everything is judged according to rules
and regulations, as disinterestedly as heaven
and earth do. So officials, intellectuals,
and common people will not discuss or
evaluate things in private. They will all
be modest and ready to take orders from
the sovereign. If the sovereign evaluates a
situation disinterestedly and judges others
justly according to regulations, he will not
feel burdened even though he is in charge
of governing the whole world.”” Han Feizi
also frequently discusses the incompatibility
of law with partiality and selfishness,
“Indeed, the purpose of enacting laws and
decrees is to abolish selfishness. Once laws
and decrees prevail, the way of selfishness
collapses. Selfishness disturbs the law . . . .
The cause of order is law, the cause of
chaos is selfishness. Once law is enacted, no
selfish act can be done.” Han Fei focuses
on opposing the notions of partial words,
intentions, favors, and desires. Such actions
may not necessarily stem from ill intentions
or disregard for the nation’s interests, but
the path to governing lies in pursuing
the overall well-being of the nation,
establishing standards to be observed by
all, and manifesting these standards in the
form of publicly announced law. Impartial
laws and partial actions cannot coexist.”
Undoubtedly, the ancient Chinese Legalists’
advocacy for impartiality and renunciation
of partiality embodies the spirit of the rule
of law. Western political thinkers share a

“Youdu,” in Han Feizi, chap. 2, 44.
Li Xiangfeng, “Junchen Shang Di-sanshi,” in Guanzi Jiaozhu, chap.

10, 521.

Liang Qichao, “Guanzi Pingzhuan,” in Zhuzi Jicheng, vol. 5, 17.
Li, “Renfa Di-sishi Wu,” in Guanzi Jiaozhu, chap. 15, 847.

“Guishi,

” in Han Feizi, chap. 17, 502.

Yao Zhengming, Han Feizi Tonglun, 169.
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common understanding of this principle.
Aristotle argues, “Even the wisest ruler
cannot dispense with law, because the law
has an impersonal quality which no man,
however good, can attain. This law is ‘reason
unaffected by desire.””** It is certain that the
ancient Legalists’ concept of impartiality
leans more toward the objectification and
universalization of ruling principles, and
differs from Western political philosophy’s
notions of fairness, justice, and rights.”

We also need to analyze a
representative view that considers law as a
means for the ruler to exercise power and
tactics and centralize authority to control
and subdue officials and common people.
As is well known, Legalist thinkers such
as Shen Dao, Shen Buhai HiA%, Han Fei,
and others all advocated for the use of
shi % (power) and shu AR (tactics). The
idea of “rule by power” is manifested in
the works of Shang Yang and Shen Dao,
and promoted by Han Fei. Han Fei says,
“Similarly, without the promise of reward
and the threat of penalty, and casting the
position out of use and giving up the law,
then even if Yao 7% and Shun %% preached
from door to door and explained ,,
to everybody the gospel of political 33
order, they could not even govern
three families. Verily, that “power”
is worth employing, is evident.”*
“Shi” here refers to the authority
and influence that allow a ruler to
be a ruler, control subordinates,
and govern the people. Han Fei also
advocates that rulers should govern
with shu. He says, “Tact (tactic) is
the means whereby to create posts
according to responsibilities, hold

34
35
36
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actual services accountable according to
official titles, exercise the power over life and
death, and examine the officials’ abilities. It
is what the lord of men has in his grip.”*
The rule by power and tactics advocated by
Legalist scholars such as Shen and Han are
criticized from various perspectives, with
the main criticisms focusing on the Legalists’
reverence for the ruler, making the ruler
an unlimited political entity, and the lack of
objective and transparent reasons for the law,
among others. From my standpoint, in order
to ensure the implementation and authority
of the law, Legalists have to enhance the
power of the ruler who represents the will
of the law and the state, and firmly grasp the
two administrative methods of virtue and
punishment, as well as rewards and penalties.
If a ruler cannot hold a high position and
wield absolute power, the law would merely
be a formality and fail to achieve the goal
of governing the country.*® Thus, it is
appropriate for Shang, Han, and others to
advocate for the use of shu and shi. It is also
appropriate for them to face criticism for
“leading to absolute monarchism.”
In addition, it is noteworthy that
G. H. Sabine, A History of Political Theory, 92.
Professor Song Hongbing ARHELT believes that the concept of justice
is present in Legalist thought, and the “rule of law” advocated by
Legalists expresses a value of promoting virtue and punishing vice.
See Song Hongbing, “Lun Fajia ‘Fazhi’ Xueshuo de Dingxing Wenti,”
41-48. I indicate the “justice” expressed by ancient Chinese Legalists
reflects the pursuit of objective, universal, and rational governance.
Attempting to find concepts of rights and justice in the works of
Legalists such as Han Fei would lead to the pitfall of judging ancient
Chinese rule of law by the standards of modern Western legal
systems.
“Nanshi,” in Han Feizi, chap. 17, 474-75.
“Dingfa,” in Han Feizi, chap. 17, 481.
In explaining the concept of shi in The Book of Lord Shang & 13,
Wang Xiaobo E IS4 states that the reason a ruler can establish “laws”
and eliminate interests of “partiality” in favor of the “impartiality” is

not due to his personal abilities, but relies on his power. See Wang
Xiaobo, Xian-Qin Fajia Sixiang Shilun, 183.
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Legalists clearly advocate for rulers to govern
themselves by law and rectify themselves by
law, and obey the law before the people do.
Guanzi states, “Therefore, an enlightened
ruler knows that the people’s hearts must be
set on those above. Hence, a sage sovereign
will establish the law to restrain himself and
set up the rules of propriety to rectify his own
behavior . . . . Hence, a sage sovereign who
knows the right way of governing the state
will establish the law, modify the system, and
then abide by them scrupulously to set up a
good example for his people.”” Liang Qichao
believes that the law represented by the
Guanzi is “not about the ruler establishing
limitations on his subjects, but rather the
state establishing limitations that both the
ruler and the subjects are subject to,” and
“Guanzi’s advocacy of the ruler’s power is
not to oppress the people but to suppress the
nobility.”® Liang Qichao’s interpretation
undoubtedly contains elements of idealism,
but it also has a certain degree of rationality.
The silk text Yellow Emperor’s Four Canons
contains the “Constant Laws: The Dao and
Laws” £k - i1k which states, “Therefore,
he who has mastered the Dao formulates
laws but dare not violate them. Once the laws
have been formulated, he dares not ignore
them. If one conscientiously keeps oneself
within the bounds of laws, one is able
to understand the important issues
of all under heaven without being
misled.” The “bounds” here refer to
the law. As the subject of legislation,
“he who has mastered the dao” should
“dare not violate,” “dare not ignore,”
and “keep oneself within the bounds
of laws.” This advocacy reflects the
effort to restrict the ruler in the process
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of enacting and implementing laws and to
maintain the supremacy of the law. Of course,
just as the Confucian rule of virtue ultimately
relies on the ruler’s personal cultivation, the
Legalist rule of law also depends on the ruler’s
self-discipline, impartiality, and Daoist-style
self-cultivation.*

The Law of Justice and the
Institutional Love: The
Principle-Based Expression of
“Virtuous Rule of Law”

In the Legalist school, although there is the
pursuit of Confucian morality represented
by the Guanzi of the Legalists of the Qi state
during the Warring States period, virtue
and law ultimately manifest a dichotomic
relationship. To realize the integration of
virtue and law, we must turn our attention
to Xunzi, a Confucian scholar. On the one
hand, Xunzi shares the same ruling pursuits
as Confucius and Mencius, suchasnurturing
and educating the people, governing
through rites, teaching through music,
and others. On the other hand, he absorbs
the ideas of Taoism and the Logicians,
emphasizing objectivity, universality, and a
spirit of rationality that values systems and

Li, “Fafa Xia Di-shiliu,” in Guanzi Jiaozhu, chap. 6, 294.

Liang, “Guanzi Pingzhuan,” in Zhuzi Jicheng, vol. 5, 16.

Wei, Mawangdui Hanmu Boshu Huangdi Shu Jianzheng, 1.

I have previously pointed out, whether he who has mastered the
dao, in the process of creating and implementing laws, can avoid
damaging public interest for personal reasons, whether he can
achieve that “only when pure impartiality without self-interest is
given priority, and all punishments and rewards are fully carried
out, is a good government achieved” depends entirely on the level of
self-awareness of the monarch. However, there is not a supervisory
mechanism or force established to check the monarch, nor a system
structure that is operable. See Jing Yu, “Shixi Boshu Huangdi Sijing
‘Dao Sheng Fa’ Sixiang de Neihan ji Yiyi,” 84-90.
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experience. The combination of these aspects
can realize the integration of virtue and law
and form the intellectual foundation for the
implementation of the “virtuous rule of law.”
Xunzi’s concept of “virtuous rule
of law” first manifests in his pursuit of
impartiality in ritual and righteousness. It
has been mentioned that Legalists advocate
the rule of law, opposing the “I,” “partial,”
and “self” in political life. The spirit
behind this claim is “impartiality.” Tracing
its roots, Laozi, a Taoist, advocated for
“impartiality,” saying that “The knowledge
of that unchanging rule produces a (grand)
capacity and forbearance, and that capacity
and forbearance lead to a community
(of feeling with all things). From this
community of feeling comes a kingliness of
character; and he who is king-like goes on
to be heaven-like. In that likeness to heaven
he possesses the dao. Possessed of the dao,
he endures long; and to the end of his bodily
life, is exempt from all danger of decay.”™
The silk text Yellow Emperor’s Four Canons
contains the “Constant Laws: The Dao and
Laws” which advocates that “Those who
are the most just and selfless are the wisest;
the wisest ones achieve the most.” In
Confucianism, there is both the impartiality
like that of Tantai Mieming who adhered
to principles, and that in which “when the
grand course was pursued, a public and
common spirit ruled all under the sky.”
Xunzi’s “impartiality” primarily exists as
“law” in contrast to “partiality.” Xunzi says,
“He does not commit the excess of snatching
things back out of anger or that of
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not act excessively or excessively give or
take because of his feelings of joy or anger;
a gentleman governs politically according
to the law (impartiality) and does not rely
on personal feelings or personal gains. The
rule of law requires objective, universal, and
just rationality, hence the need to “Only
when pure impartiality without self-interest
is given priority, and all punishments and
rewards are fully carried out, is a good
government achieved.” Xunzi further
states, “Public-spiritedness produces clear
understanding;  partisanship  produces
dark obscurity. Straightforwardness and
diligence produce success; deceitfulness
and falsity produce obstructions.”* Xunzi
believes that the role of “impartiality” in
political judgment is to discern right from
wrong impartially and without self-interest.
Only objective “impartiality” will allow
people to clearly discern right from wrong
when making judgments, thus facilitating
the smooth operation of political affairs.
Xunzi points out that the administrative
personnel in real society—the “scholar-
officials”—are completely in a state of
seeking personal gain, struggling for power,
and even willing to violate the law. Those
lower in rank form cliques to deceive
kings or superiors, flatter those above, and
deceive those below; all of these actions are
manifestations of “partiality” in politics.
Xunzi argues that those who govern the
world must be “impartial officials” with
“impartial” cultivation, “Only one who does
not form cliques with his inferiors to deceive

giving things away out of joy because 41~ WangBi, and Lou Yulie, Laozi Daodejing Zhujiaoshi, 36-37.
he m 1 triumph r merely #? Wei, Mawangdui Hanmu Boshu Huangdi Shu Jianzheng, 6.

t e qde t 1)1,43 phs ove erely 43 Wang, “Xunzi: Xiushen Pian Di-er,” in Xunzi Jijie, 42

private interest.”* A gentleman does 44  Wang,“Xunzi: Bugou Pian Di-san,” in Xunzi Jijie, 59.
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his superiors, who does not conform to the
opinions of his superiors out of envy of those
in lower positions, who settles disputes
with fairness and does not bring harm to
others by acting out of considerations of
private ends, is properly called a ‘public-
spirited scholar.””* In the realm of politics,
the “public-spirited scholar” should form
their differing viewpoints and arguments
based solely on the rational and appropriate
(central) assessment of matters themselves,
not stemming from desires or interests of
partiality. Xunzi admires the impartiality
and law of the Qin state, highly praising
its officials in the political sphere who
prioritized “affairs of impartiality,” devoid
of matters or motives of partiality.

When I entered the capital, I noticed
how when knights and grand officers
left their house gates, they entered
the gate of their office, and when they
left their office gate, they returned to
their homes without conducting any
private matters; how they do not form
cliques and parties; and how they do not
associate in exclusive friendships; but
rather how in an exalted manner none
fail to be intelligent, comprehensive, and
public-spirited—just as were the knights

and grand officers of antiquity. ** 45

46

47
The “intelligent, comprehensive,

and public-spirited” features praised
by Xunzi exemplify the state of
rational politics, which is the rule of
law. This demonstrates the fairness
and rationality in Xunzi's political
philosophy, and this rational trait
can be further discovered through

48
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Xunzi’s emphasis on “principle.”* The

“principle” of Xunzi often refers to the
objective ritual and music system passed
down by the ancient sages, and the universal
principles running through it. What the
“middle principle” 3 is the meaning
that conforms to the rules of this objective
system.* Xunzi says,

... or of causing speech to be certain
to accord with natural principles of
order and undertakings to be certain
to be properly attended to then
in these, and only in these, is the
superiority of the gentleman to be
found. As a general principle, paths
of action and undertakings that hold
benefit for what accords with the
order should be established. Paths
of action and undertakings that lack
such an accord should be abrogated.
This may be described as “bringing
actions to the mean.”

Xunzi uses the criterion of benefit
or harm to the principles as the standard
for whether an action is appropriate and
whether a theory is correct. If one asks
specifically: What are principles? Who
defines principles? Xunzi’s answer is: In

Ibid., 58.

Wang,“Xunzi: Qiangguo Pian Di-shiliu,” in Xunzi Jijie, 358.

Tang Junyi JEER points out, “Among the pre-Qin scholars, only
Xunzi was fond of discussing principles.” See Tang Junyi, Zhongguo
Zhexue Yuanlun, 10. For the meaning of “principle” in Xunzi’s
thought, refer to page 23 of the same book.

Wei Zhengtong F5BUil points out, “Equipped with a logical mind,
one can discover common principles from the divergent and
chaotic events of history . . . . Xunzi’s doctrine of knowing through
classification is exactly what provides for the discovery of common
principles in the rules of propriety, righteousness, and governance
(the traces of sage kings).” See Wei Zhengtong, Xunzi yu Gudai
Zhexue, 21.

Wang,“Xunzi: Ruxiao Pian Di-ba,” in Xunzi Jijie, 146.
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actions, it is seen in the political actions of
the latter kings; in historical experience, it
is inferred from the general categories of
the former kings’ systems. There are many
references to the “principles” in Xunzi’s
works, such as that “One who, though
he does only a few things, obeys natural
principles in organizing what he does is
‘well ordered,” that “If what the mind
permits coincides with reason/principles,
then although the desires be numerous, how
could there be harm to order!” that “If it is
true that one who is humane loves others
and that one who is moral accords with
rational/principle-based order,”* etc. The
“principles” in the above quotations refer
to the natural principle that human will
and actions should follow, and are roughly
equivalent to “righteousness.” Xunzi also
says, “Ritual embodies principles of the
natural order that can never be changed.””
Here, the focus of the discussion is already the
“principle”—as the norm of the system, ritual
is a fixed and unchangeable form of principle.
Xunzi’s pursuit of institutional and legal
governance is the inevitable manifestation of
his principle-based spirit. With this principle-
based spirit and intellectual essence, there
must be Xunzi’s emphasis on and pursuit of
objective and principle-based systems.

Another noteworthy aspect of
Xunzi’s political philosophy is his emphasis
on institutions, based on the importance of
the “principle.” Xunzi says,

No superior fails to love perfectly his
subordinates who govern them
according to ritual principles.
The relation of the superior to
hissubordinates is analogous to
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Wang,

166

that of “tending and caring for a small
infant.” Governmental ordinances,
edicts, regulations, and standards that
are not in accord with reason by so
much as the tip of a hair should not be
applied to the Hundred Clans, much
less to the utterly helpless orphans,
childless old people, widows, and
widowers.**

The pre-Qin  Confucians  all
advocated for loving and benefiting the
people, but Xunzi stands out in particular
by pointing out that the sovereign expresses
his love for the people by “governing
them according to ritual principles.” On
the one hand, love for the people can be
achieved through methods such as reducing
punishments, lowering taxes, plowing the
fields deeply and hoeing them well, and
others. On the other hand, the sentiment
and intent of loving the people need to be
expressed and realized through political
orders and systems. In Xunzi’s view, love
should not be incidental, uncertain, or
subjectively arbitrary, but should be the
“ritual of love” and “law of love” that are
institutionally constructed in accordance
with their principles. Among the pre-Qin
Confucians’ ideas of the “parents of the
people,” Confucius, Mencius, and others
all advocated that the king is the parent
of the people from the perspective of
benevolence and compassion. However,
Xunzi’s approach is different. Against the
backdrop of increasing social complexity,

“Xunzi: Xiushen Pian Di-er,” in Xunzi Jijie, 28.

“Xunzi: Zhengming Pian Di-ershi Er,” in Xunzi Jijie, 506.
“Xunzi: Yibin Pian Di-shiwu,” in Xunzi Jijie, 330.
“Xunzi: Yuelun Pian Di-ershi,” in Xunzi Jijie, 452.
“Xunzi: Wangba Pian Di-shiyi,” in Xunzi Jijie, 261.
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Xunzi realizes that the relationship
between the superior and the inferior, the
king and the people, is no longer a direct,
simple relationship but must be connected
through the mediation of political orders
and systems. The king’s love for the people
“as tending and caring for a small infant,”
is not only expressed through compassion
but also through careful formulation and
consideration of whether the political orders
and systems are reasonable and sufficient
to express and demonstrate the king’s
love. Xunzi says, “When rites and music
are reformed and cultivated, when social
divisions and the obligations congruent
with them are kept clear, when promotions
and demotions are timely, when a love for
the people and a desire to benefit them
is given visible form . . . .”® Citing Hao
Yixing’s #f#&47 words, Wang Xianqgian ¥
Jeilf says, “Form (xing J¥) in Mr. Han’s
Outer Tradition of the Poetry 6 S FIME/N,
means punishment (xing ). Punishment
is law. To love and benefit people, there
are laws, not just for private favor or minor
benefits.” What Xunzi means is that the
nation’s political orders and legal systems
must be principle-based. Unprincipled
political orders and legal systems, even
if as tiny as a hair’s breadth, should not be
imposed on the most ordinary lower-class
people. Xunzi’s institutional and rational
spirit gradually inclines him toward law in
his political thought.

He who acts from a love of the 55
model is a scholar. He who °°
embodies it with a firm sense
of purpose is a gentleman . . . .
If a man lacks the model, he 57
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acts with rash and aimless confusion.
If he possesses the model, but has no
recognition of what is congruent with
it, he nervously looks about, anxiously
wondering what to do. Only after he
has come to rely on the model and
then gone on to penetrate deeply into
its application through analogical
extension to other categories and types
of things does he act with gentle warmth
and calm confidence.”

The feudal lords who are
given the various nations are those
persons who govern and issue
commands according to the model,
who initiate projects in accord with
the proper season, who hold hearings
and make decisions impartially, and
who are able to obey the mandates
of the Son of Heaven and protect the
Hundred Clans. Those who become
the grand officers and knights
and are given cities and fields are
those persons who are cultivated in
their ambitions and conduct, well-
ordered in overseeing their official
functions, and able to obey their
superiors and preserve the official
duties. The reason that the model
of the Three Dynasties still exists
even though they have perished is
that officers and bureaucrats have
meticulously observed the rules and
laws, the weights and measures,

Wang, “Xunzi: Qiangguo Pian Di-shiliu,” in Xunzi Jijie, 345.

Wang Xianqian, ed., Xunzi Jijie, 295. The chapter “On Clarifying the
Law” BHi% in Guanzi advocates that “Do not overstep regulations to
do things they want or do small favours to others within the purview
of the regulations.” Meaning not to practice favoritism beyond the
legal system, which is similar to the stance taken by Xunzi here.
Wang, “Xunzi: Xiushen Pian Di-er,” in Xunzi Jijie, 39.
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criminal sanctions and penalties,
and maps and registers. This has
been accomplished even when they
no longer understood the meaning
because they conscientiously
safeguarded the calculations and out
of prudence never presumed either
to increase or diminish them. Rather,
they handed them from father to
son in order to aid the king or duke.
This is the reason they are given
emoluments and ranks.*®

In  summary, Xunzi’s political
philosophy can be summarizes as follows: To
follow the principle of “institutional love” in
pursuit of “impartial” interests and opposition
to “partial” ones, as the impartial law and the
institutional love are inherent requirements
of the spirit of political rationality. Thus, the
advocacy of rule of law, “establishing just laws
to govern and severe penalties to deter,” seems
to be a matter of course for Xunzi. However,
if we focus on the topic of this paper, “how to
realize the idea of the virtuous rule of law,” how
does Xunzi make the legal and institutional
system based on the spirit of virtue? How can
the spirit of virtue permeate the framework of
the rule of law? These questions still need to be
further combed through.

I The Transformation of Ritual
and Righteousnessand
the Governance of the 59
Kingly Virtue-Centered
Way: The Ideal Realm of
“Virtuous Rule of Law”

In the dual logic of history and
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thought, Xunzi gradually approaches
the proposition of “virtuous rule of law”
through the paths of justice, principle-based
love, institutional design, and others. While
insisting on Confucian virtue and rites,
Xunzi assimilates the means of governance
by law, and his advocacy of law does not
lose its Confucian essence. On the one
hand, Xunzi’s ritual absorbs the principle-
based feature, universality, objectivity,
and institutional nature of the law,
bearing the characteristics of “institutional
Confucianism.” On the other hand, with
propositions of self-cultivation such as
ritual and righteousness, knowing one’s
mind, the transformation of one’s nature
and initiation of conscious activities, and
prudence in solitude, Xunzi intrinsically
threads the spirit of Confucian virtue
through his ceremonial legal system.”
First, Xunzi’s “virtuous rule of
law” is manifested as the transformation
of ritual and righteousness. Although the
theme of this paper is “virtuous rule of law,”
fundamentally speaking, Xunzi’s political
propositions undoubtedly revolve around
the rule of ritual and righteousness and,
more specifically, the rule of ritual. Xunzi’s
ritual emphasizes both institutional,
normative, and objective characteristics,
and educative and guiding features. The
rule of ritual featuring both objectivity
and educational property can be termed
Wang, “Xunzi: Rongru Pian Di-si,” in Xunzi Jijie, 70.
Indeed, as some scholars have pointed out, the rationalist features
of Xunzi’s thought make it inherently insufficient in terms of
“knowledge of virtue,” and his intellectual analysis and objective
requirements for moral construction leave something to be desired in
terms of inherent value and the essence of human nature. However,
we must emphasize that the focus and the crux of Xunzi’s thought lie

in political philosophy rather than moral philosophy, and we need to
reassess his argument that human nature is evil.
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“virtuous rule of law.” Xunzi astutely
recognizes the fundamental role of the
“elements of ritual and righteousness” in
maintaining social order stability. Hence,
he particularly stresses the position and
function of ritual.® Xunzi says,

If a state lacks ritual principles, then
it will not be rectified, for ritual
principles are the means whereby to
rectify the state. This is analogous to
the steelyard for the measurement
of weight, the blackened marking
line for determining crookedness
or straightness or the compass and
square for testing squareness and
roundness. When they are set up as
standards, then no one can

deceive him. 60

The ritual here is a ruling ol
method. The function of ritual ¢
lies in defining the differences 63
e ; ) 64

between individuals, including g5

ranks and roles, thereby shaping
social order. Xunzi says, “Rites are
the highest expression of order and
discrimination, the root of strength
in the state, the Way by which the
majestic sway of authority is created,
and the focus of merit and fame.”*
According to Xunzi, the system of
ritual holds fundamental rational
values and serves as a principle-based
means to maintain social stability
and peace. Xunzi aims to establish
a principle-based social order where
“each contributes according to their
ability and receives according to their
worth” through ritual.® Xunzi often
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speaks of ritual and righteousness, saying
that “Thus, they established the authority
of lords and superiors to supervise men,
elucidated ritual and moral principles to
transform them, set up laws and standards to
bring them to order, and piled on penal laws
and punishments to restrain them.”** Ritual
and righteousness, together with “impartial
laws” and “punishments,” are political tools.
Compared to coercive, punitive measures
such as supervising, bringing to order, and
restraining, the transformation with ritual
and righteousness is a mild and educative
method.” Xunzi’s political philosophy
acknowledges and absorbs the “law.”
However, Xunzi does not replace ritual
with law. He emphasizes the normative

Ritual is equivalent to law, representing a longstanding tradition.
The fact that Xunzi presents “ritual” and “law” together underlines
his emphasis on the objectivity of ritual, as well as his ideological
inclination to bring ritual closer to law.

Wang, “Xunzi: Wangba Pian Di-shiyi,” in Xunzi Jijie, 248.

Wang, “Xunzi: Yibing Pian Di-shiwu,” in Xunzi Jijie, 332.

Xu, Xu Fuguan Wenji, vol. 2, 228.

Wang, “Xunzi: Xing’e Pian Di-ershi San,” in Xunzi Jijie, 520.

Xunzi believes that the desires rooted in human nature should be
channeled, guided, and regulated through laws and ritual in political
life. Xunzi’s system of ritual and righteousness is not intended
to suppress, overcome, or completely reject human desires, but
rather to “nourish” them, enabling human wants and emotions to
be cultured and elevated, thereby transforming human nature into
ritual, righteousness, and virtue. See Jing Yu, “Rujia Zhengzhi Gongde
zhi Neixiangxing ji Kunju Tupo,” 20-26. Although Xunzi puts forth
the idea of “evil human nature,” his assertions of nurturing desires,
transforming nature, and prudence in solitude make his political
philosophy fundamentally different from the legalists such as Shang
Yang and Han Fei. Wang Zheng EIE argues, “Shang Yang and Li
Si Z=Ht (including Han Fei), while sharing a similar view of human
nature with Xunzi, do not adopt an oppositional stance. Instead, they
release the evil human nature to its fullest extent through methods
of indulgence and encouragement, allowing this power to inflate to
its extreme.” See Wang Zheng, “Faru Haishi Rufa?—Xunzi yu Fajia
Guanxi Chonggu,” 41. In Xunzi’s concept, nature is not the reality of
fixed evil, but can be guided towards goodness, and become good by
recognizing goodness; the mind can not only become good through
learning and imitation, but it can also create new goodness. From this,
we can say that Xunzi’s political philosophy has an inner foundation
of “virtue,” and the “virtuous rule of law” becomes possible based on
human nature.



Frontiers of History in China-Selected Publications from Chinese Universities

meaning of ritual, increasingly highlights
their institutional meaning (equivalent
to the broad sense of law), and values the
educational role of ritual, retaining the
teaching essence of Confucian politics and
the pursuit of an ideal society.

Second, Xunzi puts forth the
assertions of “deliberated law” and
“righteous law,” which are different from
those of the Legalists. Xunzi states,

Hence, if the legal model is not
fully deliberated, then points
not explicitly covered by it are
certain to be left unresolved. If the
departments of government are not
in contact, matters not specifically
under the jurisdiction of one or
another department are bound to
be botched up. Accordingly, when
the legal model has been fully
worked out and the departments of
government are in contact, when
there is no clandestine scheming and
good intentions are not overlooked,
all official undertakings will be
executed without excesses. Only
the gentleman is capable of this . . ..
Where the model covers an affair, to
use it as a basis for action, and where
there is no provision in the model,
to use the analogical extension of
the proper categories as a basis for
proceeding—this is the ultimate
standard in adjudicating the affairs
of government . . . . Hence, although
there have been cases in which a
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the most distant past to the present
day, where there was a gentleman in
charge of the government and chaos
ensued.*

This passage encompasses Xunzi’s
basic propositions about “law”: Firstly,
law is a crucial means to maintain national
stability and social order. Xunzi advocates
for adherence to and respects for laws in
multiple places, arguing that “Accordingly,
having a teacher and the model is man’s
greatest treasure, and lacking a teacher and
the model his greatest calamity.”” Secondly,
political actions require “analogies.” To
govern society with universal and feasible
principles, there must beimplemented based
on an objective and universally principle-
basedspirit. This principle-based spiritneeds
to permeate the implementation of the law
to judge whether the law is “righteous” and
supplement areas where the law does not
reach. This principle-based administrative
spirit can also be referred to as the spirit
of rule of law. Thirdly, the governance of
a gentleman requires us to “follow law and
deliberate,” reducing aspects that are not
thorough and unattainable. Regarding the
meaning of “deliberate,” the note says, “To
deliberate means to discuss. If there are laws
and regulations but no deliberation, then it
will not be comprehensive.”® “Following
law without deliberation” is a fundamental
proposition of Legalists, yet Xunzi precisely
opposes this principle. Xunzi believes that
if people fear the majesty of the monarch
and do not speak out or exert their effort,

good legal model nonetheless
: “Xunzi: Wangzhi Pian Di-jiu,” in Xunzi Jijie, 179.
roduced disorder, I have % Wang - rangzin Han Uiy, ’
p > 67 Wang, “Xunzi: Ruxiao Pian Di-ba,” in Xunzi Jijie, 169.
never heard of a case, from 68  Wang, Xunzijijie, 151.



June 2023 Volume 18 Number 2

then chaos would ensue in places where
the law does not reach or consider. Xunzi
places great emphasis on the establishment
of law and its righteousness and believes
that a gentleman must understand the
righteousness and origin of the law, paying
attention to whether the law is righteous and
good.

Third, Xunzibelieves that gentlemen
are the foundation of “deliberated law” and
“righteous law,” and are the cornerstone
of law formulation and execution. Xunzi
advocates for promoting ritual and
emphasizing laws, and using ritual and laws
to stabilize the world. However, Xunzi also
states, “The gentleman is the beginning
of ritual and moral principles’;® “The
gentleman is the wellspring of order.””
Xunzi believes that the source of laws and
rituals and righteousness all come from the
gentlemen. The fundamental principle of
ruling the country with ritual and law lies
in the gentleman. Xunzi’s concept of the
gentleman differs from humanism which
relies on authoritative ruling. The biggest
difference between the two is whether the
political subject possesses morality. Xunzi is
well aware of the importance of the monarch
in legislating, enforcing, deliberating, and
defining righteous law. Therefore, the
monarch (or gentleman) who decides
whether the law is righteous must
possess basic moral cultivation, such
as being impartial and understanding
general principles. If both superiors
and inferiors are greedy, and there is no
virtue of impartiality and righteousness,
then there is lawlessness and chaos
despite having laws. Therefore, Xunzi
emphasizes that the fundamental role
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of the gentleman must be exercised under and
within the laws, to supplement the deficiencies
of rule of law. Xunzi puts forward his most
famous proposition,

The model is the first manifestation
of order; the gentleman is
the wellspring of the mode.
Accordingly, if there is a gentleman,
however incomplete the model may
be, it is sufficient to be employed
everywhere. If there is no gentleman,
then however complete the model
may be, the loss of the proper
application of the proper sequence of
“first and last” and the impossibility
of appropriate response to evolving
affairs is sufficient to cause anarchy.
One who, not understanding the
moral principles underlying the
laws, attempts to rectify the norms
contained therein, however broad
his view, is bound to produce
anarchy in what he superintends.”

The gentleman in Xunzi’s thought
is not a gentleman opposed to the law,
but a gentleman within the realm of ritual
and law, and within the boundaries of
heaven and earth. What Xunzi emphasizes

Wang, “Xunzi: Wangzhi Pian Di-jiu,” in Xunzi Jijie, 192.

Wang, “Xunzi: Jundao Pian Di-shi’er,” in Xunzi Jijie, 274.

Ibid., 272.

Regarding Xunzi’s assertion that “Thus, the model cannot be
established alone, nor can its categories for analogical extension
apply themselves in particular instances. If proper men are obtained,
then the model will survive; if such men are lost, then it will perish,”
and “there are men who can bring order about, but there is no model
that will produce order.” Liang Qichao believes that this is “the most
appropriate and unchangeable principle.” He asserts, “If political habits
are not nurtured, and political morals are not established, even if we
have the finest constitution in the world, it would still be as worthless
as waste paper.” See Liang, Xian-Qin Zhengzhi Sixiangshi, 195.
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is that gentlemen should have a sense of
responsibility for governing the world and
nurturing the people, possess a spirit of
principles and rule of law, and act according
to the system of ritual and law.”> According
to Xunzi, sages and gentlemen can reflect on
and transcend human innate nature to form
principle-based thoughts, possess the spirit
of rule of law, and teach people to follow
ritual, righteousness, and virtue through
legislation or the establishment of a system
of ritual and righteousness. The governance
of the gentleman is fundamentally guided
by the way and virtue of the gentleman to
lead the people toward goodness.

At last, Xunzi pursues a goal and
realm that relies on virtue and supreme
goodness. Xunzi expresses his ideals for a
harmonious world through discussions of
the virtue between monarch and subjects,
superior and inferior.

Hence, if the superioris fond ofritual
and moral principles, if he elevates
the worthy and employs the capable,
and if he has no mind for avaricious
profits, then his subjects will also
go to the utmost in offering polite
refusals and showing deference,
will be loyal and trustworthy in the
extreme, and will be attentive to the
ministers of government. When
this situation obtains, the common
people, however based, do not wait
for tallies and tokens to be joined or
contracts and deeds to be divided
to be trustworthy. Nor do they wait
for testing with the counting stick or
casting the lots to be objective

and impartial. Nor do they 73
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wait for the steelyard or suspended
weight to be fair and equal. Nor do
they wait for the dipper and bushel,
the cup and leveling instrument,
to be uniform and equitable. Thus,
the people are stimulated to action,
although no incentives are used;
they are submissive, although
no penalties are employed. The
affairs of the state are well ordered,
although the several directors do not
toil. Customs are refined although
governmental ordinances, and
edicts are not vexatiously numerous.
None of the Hundred Clans presume
to be disobedient to the laws of the
ruler. Nor do they fail to imitate his
frame of mind. Rather, they find joy
and security in encouraging each
other in the ruler’s undertakings.”

In Xunzi’s view, the political world
is a community composed of rulers and
subjects, superiors and inferiors. The key
to achieving an orderly, virtuous, and
harmonious community lies in the virtue
and actions of the ruler and the superiors.
Xunzi points out the order of the spread of
ritual and righteousness, which starts from
the top and reaches the common people. The
people possess virtues of trustworthiness,
impartiality, equality, and uniformity
because the rulers set the example with their
own virtues of ritual and righteousness.
Under the virtue of the monarch and the
cultivation of ritual and righteousness, the
people naturally and consciously pursue
morality and strive to achieve the goals of

Wang, “Xunzi: Jundao Pian Di-shi’er,” in Xunzi Jijie, 274.
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rule of law. They can realize obedience and
respect for the intentions of the monarch,
make efforts for the cause of the monarch
(i.e., the state), and thereby achieve a state
of harmony and joy, without the need
for legal rewards and punishments, legal
officials, and specific legal affairs. The
transformative role of ritual and law is
clearly visible here. Xunzi reveals the moral
connotations of the Confucian kingly
virtue—centered wayin a more concrete and
rich way.

“The empire offering allegiance to
you” is what is meant by “king.”
The “whole world abandoning you”
is what is meant by “ruination.”
Hence, you should develop the
moral force of your inner power and
its resonating attraction in order to
lead the way. You should elucidate
ritual and moral principles in order
to guide them. You should be loyal
andhonestin the extreme to manifest
love for them. You should elevate the
worthy and employ the able in order
to put them in proper sequence.
You should create ranks, robes,
commendations, and incentives in
order to further emphasize these
gradations. You should undertake
tasks only at the proper season and
lighten the people’s obligations in
order to make them concordant
and uniformly regulated. Like a vast
flood of surging waters, universally
cover them, nourishing and leading
them as though you were watching
over an infant.”
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This represents the ideal of a
kingly virtue-based political ideal that
Confucianism has always pursued, and is
a more detailed discussion than Mencius’s
notion that “He who, using virtue,
practices benevolence is the sovereign of
the kingdom.” Xunzi defines the essence
of being a “king” and having a “ruination”
from the perspective of “the empire offering
allegiance to you” and the “whole world
abandoning you.” Why could Tang i
and Wu # win over “all under heaven”?
It is because they could use the Way (dao)
and righteousness as principles to rule.
By developing the moral force of your
inner power and its resonating attraction,
clarifying  rituals and righteousness,
dedicating to loyalty and trust, promoting
the capable and talented, timely addressing
affairs, and lightening obligations, they
concretized Confucius’s idea of “If they are
led by virtue, and uniformity sought to be
given them by the rules of propriety....” Of
course, this also includes the administrative
measures of “If the people be led by laws,
and uniformity sought to be given them by
punishments . ...””

To summarize the arguments
made in this paper, we begin with the
relationship between virtue and law.
Through an examination of both historical
and intellectual logic, the paper arrives at
a fundamental understanding: Although
punishment is a means of the law in ancient
China, law is more than just punishment.
It is also a requirement for the overall
development of society, as well as a pursuit

Wang, “Xunzi: Wangba Pian Di-shiyi,” in Xunzi Jijie, 266.
Cheng Shude, ed., Lunyu Jishi, vol. 1, 68.
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of objective and just political governance.
Law manifests systemic principles and
political principles, and it also calls for
moral principles. Law is a framework
permeated by the spirit of virtue and is the
fundamental approach towards achieving
an “ultimate good” society. Xunzi achieves
a substantive and integration of virtue
and law through the transformation of
ritual and righteousness, the governance
of the gentlemen, and the return to the
kingly virtue-centered way. The concept of
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“virtuous rule of law” ultimately finds its
realization in Xunzi, a Confucian scholar.
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