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Abstract

The balancing of interests approach introduced by Article 998 of the Civil Code of
the People’s Republic of China does not completely free the normative system of
determining civil liability for infringements of personality rights from the constraints
of the elements of liability theory, nor does it fully adopt the position of the dynamic
system theory. Based on distinguishing between material and non-material personality
rights, between specific and general personality rights, and on whether there exist pre-
defined typical types of infringing acts within non-material personality rights, Article
998 differentiates between the elements of liability and the balancing of interests, the
two methods of legal effect evaluation, in determining civil liability for infringements of
personality rights. For material personality rights that have a clearly defined connotation
and extension, and that enjoy self-sufficiency in their exercise, a strict elements of liability
approach is adopted for determining liability for infringements. Only in exceptional cases
where the law provides specific regulations or under other exceptional circumstances
are judges allowed to exercise discretion in balancing the interests to determine the
corresponding civil liability. For non-material personality rights, which possess strong
social attributes and often face conflicts of interest, the determination of liability is based
on the existence of specific factual elements, particularly the presence of pre-defined
typical infringing acts. This distinguishes between the domains where the legal effects
of corresponding actions are primarily evaluated through the elements of liability and the
domains where the legal effects are primarily evaluated through the balancing of interests
approach.

Keywords infringements of personality rights; dynamic system theory; elements of
liability; factual elements; balancing of interests

I Raising of Questions
Disputes that were highly contested during the codification of Book Four Personality Rights of the
Civil Code of the People’s Republic of China (hereinafter the Civil Code) have continued even
after its promulgation. Taking the determination of civil liability for infringements of personality
rights as an example, from a legal perspective, there is a viewpoint that is based on Article

998 of the Civil Code, holding that the legislature has abandoned the all-or-nothing elements
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of liability theory and adopted the dynamic system theory for the establishment of civil
liability for infringements of personality rights, the form of liability and the determination
of the scope of compensation. Under this approach, judges are no longer required to strictly
adhere to the elements of liability to judge the establishment and scope of liability in
individual cases. Instead, they are empowered to determine issues such as the establishment
of liability based on the interaction of the relevant consideration factors involved in the case.'
The opposing views argue that civil liability for infringements of personality rights should
still be determined within the framework of the elements of liability, and Article 998 of the
Civil Code is not an independent basis for claims, but merely an auxiliary norm and should
function as a normative force when applied to the corresponding determination of civil legal
liability, by focusing on the main norms such as Paragraph 1 of Article 1165,” which, as
an independent claim basis, stipulates the elements of liability for determining liability for
infringements of personality rights, while the various consideration factors involved in the
balancing of interests as stipulated in Article 998 should be placed within the framework of
the elements of liability as stipulated in Paragraph 1 of Article 1165 to evaluate legal effect.’
The resulting question is: How should civil liability be determined in cases of infringements
of personality rights? Should the determination of civil liability for infringements of
personality rights be entrusted to a judge from the perspective of the dynamic system theory,
who will break free from the constraints of the elements of liability in individual cases and
dynamically consider the specific factors involved to determine the civil liability on the
basis of statutory consideration factors, value ranking, pre-assignment of weights to various
consideration factors, and determination of their respective weights in the overall evaluation
of legal effects? Or should such determination be placed under the systematic evaluation
of the elements of liability within the framework of the elements of liability theory, where
judges, in individual cases, combine the factors to be considered with specific elements of
liability, and conduct the balancing of interests to determine the civil liability? And so on
and so forth. Answering these questions involves not only the handling of the applicable
relationship between the rules for determining civil liability for infringements of personality
rights in Book Four Personality Rights of the Civil Code and the rules for determining the
establishment and scope of tort liability in Book Seven Tort Liability at the micro level, but
also the system relationship between Book Four Personality Rights and Book Seven Tort

Liability, as well as the closely related issues about the scientific and systematic maintenance
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of the structure of the codified norm system at the macro level.* Therefore, these questions
should be handled with caution. This paper aims to address these questions, hoping to provide
interpretations for the systematic application of the specific rules of the Civil Code on the
basis of clarifying the normative relationships among the rules for determining civil liability

for infringements of personality rights.

Il Theoretical Divergences and Position Selection in the Determination of Civil
Liability for Infringements of Personality Rights
The divergences between the dynamic system theory and the elements of liability theory
in determining civil liability for infringements of personality rights are related to the
fundamental attributes of personality rights. In the traditional system for determining
civil liability for property rights such as real rights and rights in personam, the attributes,
connotations, and extensions of real rights and rights in personam are relatively clear.
Consequently, the determination of civil liability related to them is primarily accomplished
within the framework of the elements of liability pre-determined by statutory law. Although
the dynamic system theory was proposed to overcome the rigidity and conservatism of the
elements of liability theory, it has not completely replaced the elements of liability theory
in the civil liability determination system involving real rights and rights in personam,
and instead, mainly functions as a supplement to the elements of liability.” Different from
the concepts of traditional property rights, such as real rights and rights in personam, the
concept of personality rights is in fact an overarching concept that encompasses a series
of right and interest types with different value hierarchies and varying degrees of clarity in
connotation and extension. This overarching concept covers both the types of rights whose
factual elements are clear and enjoyment and protection do not require frequent tolerance to
the impacts on personality interests from others, and the types of rights and interests whose
factual elements can hardly be defined clearly, or which in modern society have to frequently
tolerate the impacts on personality interests from others and society. Therefore, it is necessary
to concretize and categorize them in protection under legislation, judicial practice, and
theoretical research.’ This concretized and categorized way of thinking usually results in
differentiated legal protection for different types of personality rights. At this point, it is
indeed necessary to further analyze and distinguish how to specifically determine the civil

liability arising from infringements of different types of personality rights and interests.
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A Differentiated Treatment and Theoretical Divergences in the Determination of Civil
Liability for Infringements of Personality Rights

With regard to personality rights as an overarching concept, the Civil Code adopts a model
of categorization and differentiated protection on a unified value basis, on which there is
no divergence in theory and practice. The specific manifestations are as follows: First, the
internal value system of Book Four Personality Rights is uniformly based on human dignity
and personal liberty. Considering the coherence between the internal and external systems
of the Civil Code, the rules governing the enjoyment and protection of personality rights are
also structured around this value foundation in the external system design;’ second, although
the rules for determining civil liability for infringements of personality rights should be
uniformly aimed at realizing human dignity and personal liberty, the significant differences
in the ontological structure of various personality rights and their different hierarchies in the
value system under the unified legal order® have prompted the legislature to adopt a position
of differentiated treatment in the external structural design of the rules for the enjoyment
and protection of personality rights—distinguishing between material personality rights and
non-material personality rights, as well as between specific personality rights and general
personality rights.

Consistent with the aforementioned consensus, both the elements of liability theory and
the dynamic system theory interpret the rules for determining the liability for infringements
of personality rights on the basis that Book Four Personality Rights of the Civil Code
distinguishes between specific personality rights and general personality rights under Article
990, and between material personality rights and non-material personality rights under
Article 998. The dynamic system theory holds that the Civil Code, “based on the hierarchical
differences, frequent conflicts of interests, varying degrees of protection, and different
remedies in personality rights protection, distinguishes between material personality rights
and other personality rights, adopts the dynamic system theory for establishing the civil
liability for the latter, takes into account the occupations of the actor and the victim, the
scope of impact of the act, the degree of fault, as well as factors such as the purposes, means
and consequences of the act, and arranges their weights in accordance with the statutory
order ... In determining the establishment of liability for infringements of personality
rights, comprehensive consideration shall be given through the interaction among factors in
accordance with statutory factors and their order, abandoning the all-or-nothing approach to
liability establishment. The dynamic system theory shall also be applied in determining the

299

forms of liability and the scope of compensation.”” The dynamic system theory acknowledges
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that the right to life, the right to corporeal integrity, and the right to health differ significantly
from other personality rights within the concept of personality rights, and thus advocates
differentiated protection. This view conforms to the characteristic that personality rights as
an overarching concept ought to be protected in a differentiated manner according to their
specific types and is therefore worthy of affirmation. However, the concepts adhered to by
this position—such as the views that the various consideration factors enumerated in Article
998 of the Civil Code have a priority order and that judges, when exercising discretion in
individual cases pursuant to this article, should rank the general values embodied in non-
material personality rights and interests and assign weights to various consideration factors
in advance when evaluating legal effects'—not only lack sufficient justification but also are
difficult to apply in judicial practice and can hardly be regarded as reasonable.

The elements of liability theory also acknowledges the existence of differences among
various types of personality rights and holds that the protection of personality rights should be
consistent with such differences: For those types of personality rights whose factual elements
are clear and enjoyment and protection do not require tolerance of the impacts on personality
interests from others, the systematic thinking mode of the elements of liability theory should
be adopted in determining the corresponding civil liability; for those types of personality
rights for which general factual elements have not yet been established or whose factual
elements cannot be defined, case types should be established through the comparison of
specific case circumstances, so as to approximate the factual elements of specific personality
rights that possess factual elements of liability within this framework,'' and achieve certainty
and predictability of legal rules as well as systematic coordination and unity of the legal order
in the context of differentiated protection. In the formation process of such case types, the
balance among personality rights, freedom of action, and public interests in individual cases
occupies a central position."” This view of balancing interests in individual cases emphasizes
that general clauses should be adopted in legislation to grant judges appropriate discretion.
It holds that when exercising discretion in case adjudication, judges should comprehensively
consider the specific circumstances of the cases so as to apply to the final evaluation of legal
effects. In this way, the evaluation process of corresponding legal effects is demystified and
becomes rebuttable and capable of withstanding rebuttal, and the evaluation results of legal
effects can be generally accepted by the parties involved and the public.” However, unlike
the emphasis of the dynamic system theory, the balancing of interests under the elements of

liability theory neither requires the legislature to pre-rank the hierarchies of widely divergent
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legal values in the legal order, nor requires that judges, in adjudicating individual cases,
prejudicially emphasize the priority levels of various factors taken into account or the values
inherent in the interests involved, and thereby assign weights to the factors influencing the
evaluation of legal effects for comprehensive calculation. Instead, it leaves the determination
of liability for infringements of personality rights to judicial discretion, allowing judges to
make a comprehensive assessment in light of the specific circumstances of each individual
case.'* Meanwhile, in order to prevent the abuse of judicial discretion in the determination
of civil liability for infringements of personality rights, the balancing of interests under the
elements of liability theory also supports the legislature in imposing restrictions on such
discretion. In other words, its application in cases of infringements of material personality
rights is excluded, and the judges are required to take into account the factors explicitly
enumerated in statutory law when conducting the balancing of interests."”

Both the dynamic system theory and the balancing of interests approach under the elements
of liability theory emphasize easing the rigid stance of the strict doctrine of elements of
liability under conceptual jurisprudence in determining civil liability for infringements
of personality rights. They both acknowledge that judges should be granted discretion
in adjudicating cases to balance the protection of the infringed personality rights and
interests against other conflicting legitimate rights and interests. At the same time, they
also acknowledge that judicial discretion should be appropriately restricted to prevent
judicial arbitrariness and achieve the goal of safeguarding legal stability. Their fundamental
divergence lies in how to control the exercise of judicial discretion. In this regard, the basic
position of the dynamic system theory is to conduct value ranking, determine statutory
consideration factors, and pre-assign the weights of consideration factors in evaluating legal
effects.'® Thus, while breaking away from the rigid all-or-nothing evaluative structure of the
elements of liability, it also imposes strict restraints on judges exercising discretion when
conducting concrete balancing of interests in individual cases, in the hope of striking an
appropriate balance between the openness of legal rules and the relative certainty of their
application. By comparison, the balancing of interests under the elements of liability theory
mainly emphasizes that judicial discretion in case adjudication should be exercised within
the existing framework of the elements of liability. When comprehensively weighing various
relevant consideration factors, on the one hand, it, like the dynamic system theory, respects
the hierarchies of values under the current legal order and gives key examination to the typical
consideration factors pre-determined by statutory law, but it does not insist on confining

its focus to the consideration factors explicitly stipulated by law, nor should other specific
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relevant factors be naturally regarded as less important than those legally stipulated factors
in influencing the evaluation of specific legal effects merely because they are not explicitly
stipulated by law. In addition, the balancing of interests under the elements of liability
theory does not emphasize the pre-assignment of weights to consideration factors either;
instead, it leaves the specific effect of each consideration factor to judges for determination
in individual cases.'” Judging from the literal wording of Article 998 of the Civil Code
and other provisions as well as their systematic arrangements, the legislature has neither
classified and arranged the priority hierarchy of the factors to be considered in determining
civil liability for infringements of personality rights, nor pre-assigned the weights of such
factors in the evaluation of corresponding legal effects. Instead, it leaves them to judges to
make comprehensive assessments based on the specific circumstances of individual cases.
Considering the normative fact that Article 998 serves as an auxiliary norm to Paragraph 1 of
Article 1165 in the evaluation of legal effects, it can be inferred that Article 998 essentially
endorses a mode of the balancing of interests under the systematic thinking of the elements of
liability, rather than the balancing of interests approach under the dynamic system theory."®
Compared to the balancing of interests approach under the dynamic system theory, on the
one hand, the balancing of interests under Article 998 of the Civil Code first and foremost
acknowledges the fundamental role of the elements of liability in the process of evaluating
legal effects, rather than completely abandoning the elements of liability as the dynamic
system theory does. This ensures that the traditional legal effect evaluation method based on
the elements of liability can still guarantee the certainty and predictability in the application
of legal rules wherever such method is effective, thereby upholding the basic value judgments
embedded in legislation and preventing judges from distorting the value judgments that
should inform the specific legal effect evaluation results through their own value choices
during the balancing of interests in individual cases. Therefore, although the balancing of
interests under the systematic thinking of the elements of liability as set forth in Article 998
first influences the methods and procedures of evaluating legal effects in individual cases, it
ultimately comes down to the value judgments that shape the results of specific legal effect
evaluations. On the other hand, even in areas where the elements of liability cannot fully
function, the balancing of interests under the systematic thinking of the elements of liability
still conducts an evaluation of legal effects within the basic framework of the elements of
liability. It remains traceable and ascertainable, and the corresponding process of evaluating
legal effects is still transparent and rebuttable, rather than a completely obscure internal
monologue of the judges. Therefore, this method for evaluating legal effects can also ensure

that the final value judgment resulting from the exercise of judicial discretion is convincing
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and acceptable to the parties and the public. By contrast, the dynamic system theory, which
completely abandons the elements of liability, attempts to safeguard the transparency of
the corresponding legal effect evaluation process and the acceptability of its outcomes by
constructing more complex mechanisms, such as statutory consideration factors and pre-
assignment of weights to such factors to address potential arbitrariness of judges during the
balancing of interests in individual cases. However, such an approach is overly cumbersome
and thus fails to achieve its desired effect in practice. It may even ultimately cause the
corresponding balancing of interests to be swayed by judges’ personal value choices,"”
thereby affecting the final outcome of value judgments in individual cases. In this regard, the
balancing of interests under the systematic thinking of the elements of liability as stipulated
in Article 998 of the Civil Code has advantages in both the procedures and methods for
evaluating legal effects, and the final value judgments influenced thereby are more readily

acceptable to the parties and the public.

B Basic Position on the Determination of Civil Liability for Infringements of Personality
Rights
As discussed above, the balancing of interests under the elements of liability theory does
not presuppose that judges should directly engage in unfettered balancing of interests when
determining civil liability for infringements of personality rights in individual cases. Rather,
it means that when the legal rules are unclear, judges should adjudicate in accordance with
the prevailing concepts of social fairness and justice. If what constitutes social fairness and
justice cannot be ascertained, judges should render judgments based on their own subjective
legal awareness, so that the corresponding evaluation of legal effects aligns with the goal of
“ensuring that judicial decisions can not only stand legal scrutiny but also conform to the
concepts of social fairness and justice” as repeatedly emphasized by the Supreme People’s
Court of the People’s Republic of China (hereinafter the Supreme People’s Court). In other
words, the balancing of interests under the elements of liability theory is related to the clarity
and definiteness of legal rules: Where the relevant legal rules are clear and definite, there
is no need for the balancing of interests; it is only when the legal rules are ambiguous that
room exists for the application of the balancing of interests. Therefore, in the determination
of civil liability for infringements of personality rights, the balancing of interests under the
elements of liability theory does not adopt an all-or-nothing attitude toward the elements of
liability as the dynamic system theory does. Instead, it determines whether the relevant types
of personality rights are clear, thus determining whether the balancing of interests should
be conducted and how far the balancing of interests should be conducted. Thus, a balance is

struck between the certainty and openness in the application of legal rules. This position of
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the balancing of interests under the elements of liability theory is specifically manifested in
two aspects:

First, with regard to material personality rights such as the right to life, the right to
corporeal integrity, and the right to health, as their internal structures have definite and clear
factual elements, and they generally do not entail extensive tolerance obligations in external
social interactions,” the legal rules constructed on the basis of such specific personality rights
typically do not suffer from ambiguity arising from the vagueness in the internal structures of
these rights. This has directly resulted in a significant restriction of the room for the balancing
of interests when judges apply these rules, a point that is also explicitly stipulated in Article
998 of the Civil Code and other relevant provisions. Admittedly, this does not mean that
the determination of civil liability for infringements of material personality rights with clear
connotation and extension completely excludes the balancing of interests. Rather, the room
for such balancing of interests is restricted due to the relatively clear factual elements of
material personality rights. In exceptional circumstances, such as where there are special legal
provisions, or in the application of legal rules composed of both the right concepts with clear
factual elements and other uncertain concepts,” there still remains room for judges to conduct
the balancing of interests. In this regard, the position of the balancing of interests under the
elements of liability theory differs from the dynamic system theory. In cases of infringements
of material personality rights, it does not entirely confine the determination of civil liability
to the framework of the elements of liability theory, nor does it categorically exclude the
possibility of mitigating the rigidity caused by the strict doctrine of elements of liability
through the balancing of interests approach in exceptional circumstances. In this regard, the
position of the balancing of interests under the elements of liability theory is more consistent
with the current status of Chinese legal practice.

Second, for personality rights other than the right to life, the right to corporeal integrity,
and the right to health, Article 998 of the Civil Code stipulates that judges shall determine
the corresponding civil liability on the basis of comprehensively weighing various factors
involved in individual cases through the balancing of interests approach, explicitly
acknowledging that judges are entitled to discretion for the balancing of interests on a
case-by-case basis. However, as regards non-material personality rights beyond the right
to life, the right to corporeal integrity, and the right to health, it remains to be considered
whether differentiated treatment should be applied in determining civil liability in light of
the distinction reflected in Paragraphs 1 and 2, Article 990 of the Civil Code, i.e., specific
personality rights explicitly stipulated by statutory law, and other personality rights and
interests not yet expressly recognized by statutory law and still requiring judicial confirmation

in individual cases based on personal liberty and dignity. As to whether differentiated

? Deutsch & Ahrens, fn. 11 at 267.
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treatment should be applied when determining the corresponding civil liability through the
balancing of interests approach, there exists a theoretical divergence between the unified
protection theory and the differentiated protection theory.

The unified protection theory holds that the position, adopted in Article 998 of the Civil
Code, which differentiates between the methods for determining liability for infringements
of material personality rights and those for determining liability for infringements of non-
material personality rights, indicates that as for other personality rights except material
personality rights, such as the right to name, the right to likeness, the right to reputation,
the right to honor, and the right to privacy as stipulated in Paragraph 1, Article 990 of the
Civil Code, it is still difficult to define them in terms of factual elements even if they are
explicitly stipulated by statutory law. They are distinct from material personality rights with
clear factual elements, and accordingly still fall into the category of typified framework
personality rights or general personality rights. Similar to other personality rights and
interests arising from personal liberty and dignity as stipulated in Paragraph 2, Article
990 of the Civil Code, it is necessary to consolidate the elements of liability, including the
infringing act, wrongfulness, and fault, through the balancing of interests approach for unified
determination.”” What is questionable is that such an approach, which fails to distinguish the
inherent differences between the specific personality rights stipulated in Paragraph 1, Article
990 of the Civil Code and the general personality rights stipulated in Paragraph 2 thereof
and treats them identically in the determination of liability for infringements of personality
rights, may obscure the originally relatively clear boundary of protection between specific
personality rights and general personality rights as established by the legislature through a
highly differentiated method. This not only undermines the scientific nature of the external
system of the Civil Code but also fails to facilitate the realization of legislative purposes.

The differentiated protection theory holds that, compared with material personality rights,
various personality rights and interests within non-material personality rights generally face
the problem of difficult definition of factual elements or the need for balanced protection due
to the vulnerability to conflicts with others’ legitimate rights and interests in enjoyment and
exercise. However, within non-material personality rights, compared with general personality
rights arising from personal liberty and dignity as stipulated in Paragraph 2, Article 990 of
the Civil Code, which have more vague and indeterminate connotation and extension, the
non-material specific personality rights stipulated in Paragraph 1, Article 990 have stronger
social typical publicity” and greater clarity in connotation and extension. Based on this,
specific personality rights and general personality rights should also be differentiated in their

respective protection, so that the protection rules for specific personality rights stipulated in

Z\WU Xiangxiang, HEE: FR2FGHRALRIEA R (System of the Legal Bases of Tort Claims in Chinese Civil Law), 6 I
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Paragraph 1 of Article 990 become more certain and predictable, while greater caution shall
be exercised in the protection of general personality rights under Paragraph 2 of Article 990
and in the determination of corresponding infringement liability. Treating the two completely
equally without distinction would lead to an overemphasis on the protection of personality
interests, thereby negating the legislature’s effort to differentiate between specific personality
rights and other personality interests.**

The divergence between the unified protection theory and the differentiated protection
theory in the determination of civil liability for infringements of non-material personality
rights is a continuation of the debate over the normative relationship between general
personality rights and specific personality rights. Regarding the normative relationship
between the two, differing views exist in China’s academic community, including the
derivative relationship theory,” the parallel relationship theory,” and the mutual exclusion
theory.”” This has given rise to divergent theories of complementary application relationship,
concurrence relationship, and combination relationship in the corresponding rules for the
exercise and protection of rights.”®

The unified protection theory is based on the complementary application relationship
theory. The latter holds that general personality rights form the foundation of specific
personality rights, and specific personality rights are specific manifestations of general
personality rights.”” Therefore, general personality rights are protected in their definable
specific forms, i.e., in the definite specific personality rights that emerge therefrom, which
can be and have been named.”® On this basis, it can be further deduced that: The non-
material personality rights enumerated in Paragraph 1, Article 990 of the Civil Code are not
typical rights, but rather the results of the concrete typification of framework rights. They
essentially are special manifestations of general personality rights. These so-called specific
personality rights also share similar problems with “other personality rights and interests”

under Paragraph 2 of Article 990: It is difficult to define their factual elements in internal
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Personality Rights in Civil Law), 10 #:# (Law Science), 34-48 (2019).
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structure, or in external social interactions; it is generally necessary to tolerate the impacts
on personality interests from others. This leads to the fact that for both the non-material
personality rights enumerated in Paragraph 1 of Article 990 and other personality rights and
interests arising from personal liberty and dignity stipulated in Paragraph 2 of Article 990, in
the determination of the corresponding civil liability for infringement of rights and interests,
if there exists a definable specific form, then the judgment on the elements of liability for
the establishment of liability shall naturally be carried out in accordance with the factual
elements, wrongfulness and fault determined by such specific form; if no definable specific
form exists, the judgment on the establishment of liability requires using the balancing
of interests approach to conduct the balancing of interests for the factual elements at the
objective level, and in particular, using the balancing of interests approach to identify the
infringement of absolute rights and injurious act,” and also requires determining the fault
while concurrently taking into account the injurious act and wrongfulness.” In other words,
under the unified protection theory, when determining the establishment of liability for
infringements of non-material personality rights in the absence of a definable specific form, a
comprehensive judgment of factual elements, wrongfulness, and fault shall be made through
the balancing of interests approach within the framework of the elements of liability theory,
which shall then serve as the basis for the corresponding evaluation of legal effects.

In contrast to the unified protection theory, the differentiated protection theory is grounded
in the parallel relationships theory. The latter holds that specific personality rights and general
personality rights are both parallel rules designed to provide protection for personality rights
and interests, each with its own scope of application and corresponding focus of protection.”
This parallel relationship dictates that the determination of civil liability for infringements
of personality rights should distinguish between specific personality rights and general
personality rights and handle them differently. This is reflected in the thinking process of
the elements of liability theory as follows: With regard to the evaluation of legal effects
for the establishment of liability, as to the factual elements—namely the infringement of
absolute rights, the existence of an injurious act, and the judgment on causation for liability
establishment—especially the infringement of absolute rights, since specific personality
rights have been expressly stipulated by statutory law, it is unnecessary to conduct the
corresponding balancing of interests to determine whether an absolute right worthy of legal
protection has been infringed.” In addition, the existence of the factual elements suffices
to raise a presumption of the wrongfulness of the injurious act. The way to rebut such
wrongfulness lies in proving the existence of a ground for justification of the act, rather

than proving the non-existence of the specific personality rights explicitly stipulated by
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statutory law. By comparison, the connotation and extension of general personality rights
are more uncertain, and they usually lack a definable specific form. Whether there exist
general personality rights entitled to legal protection, having the nature of an absolute right
and arising from personal liberty and dignity, as well as whether an injurious act exists, must
be comprehensively determined through the balancing of interests approach in individual
cases. This also means that the wrongfulness of liability for infringements of general
personality rights cannot be presumed from the predefined factual elements, as is the case
with specific personality rights;” instead, it must be actively affirmed through the balancing
of interests with regard to the injurious act and other relevant factors.*® Influenced thereby,
the determination of civil liability for infringements of specific personality rights may, in
principle, be conducted within the framework of the elements of liability theory, while the
determination of civil liability for infringements of general personality rights requires judges
to conduct the balancing of interests in individual cases.

In fact, judging from the non-material personality rights specifically enumerated in
Paragraph 1, Article 990 of the Civil Code, they include both types such as the right to name
and the right to likeness, whose factual elements are clear and enjoyment and protection
require frequent tolerance to the impacts from others, and types such as the right to reputation
and the right to privacy, whose factual elements are clear only in some typical infringement
patterns and likewise enjoyment and protection require frequent tolerance to the impacts
from others. This necessitates that the determination of civil liability for infringements of
personality rights should address both the evaluation of legal effects in domains where the
right to name, the right to likeness, the right to reputation, and the right to privacy as specific
personality rights can pre-define their corresponding factual elements, and the evaluation
of legal effects in domains where the legislature cannot pre-define their factual elements
and where the rights require frequent tolerance to the impacts from others. In this regard,
although the unified protection theory is based on the supplementary application relationship
theory, it overlooks the existence of certain types of non-material personality rights for
which factual elements can be pre-defined. As a result, it directly categorizes such rights
into the scope of framework rights for uniform treatment, which can hardly be regarded as
reasonable. Nevertheless, it also finds that among those types of specific personality rights
explicitly enumerated as typical rights in Paragraph 1, Article 990 of the Civil Code within
non-material personality rights, some may suffer from unclear factual elements and thus
may need to be treated uniformly with the general personality rights stipulated in Paragraph
2 of Article 990 for protection purposes. This deserves affirmation. The differentiated

protection theory, based on the parallel relationship theory, further acknowledges that specific
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personality rights as stipulated in Paragraph 1, Article 990 of the Civil Code ought to be
treated differently from the general personality rights as stipulated in Paragraph 2 of Article
990. The view that liability establishment should be determined differently offers a clearer
reflection of the legislature’s stance of differentiated protection toward specific personality
rights and general personality rights, but rigidly adhering to the parallel relationship theory
and addressing the determination of civil liability for infringements of personality rights
solely through the elements of liability—with respect to those non-material personality rights
under Paragraph 1 of Article 990 for which it is difficult to clearly define factual elements,
and whose enjoyment and protection require frequent tolerance to the impacts from others—
may fail to fulfill the legislative purpose of fully protecting personality rights and may not
contribute to the balanced protection of other legitimate rights and interests. Therefore, the
civil liability for infringements of non-material personality rights should be determined on
the basis of differentiating between specific personality rights and general personality rights,
while incorporating reasonable elements of the unified protection theory. Specifically:

On the one hand, within the scope of the specific personality rights stipulated in Paragraph
1, Article 990 of the Civil Code, the criterion is based on whether the factual elements of the
corresponding type of personality rights are clear, and whether the enjoyment and protection
of such rights must frequently tolerate the impacts from others. As for those of the specific
personality rights explicitly enumerated in statutory law that have clear factual elements,
greater emphasis should be placed on compliance with the elements of liability, so as to
safeguard the certainty and predictability in the application of the corresponding legal rules.
Accordingly, the balancing of interests in individual cases should be confined to the scope
where the elements of liability can hardly function, so as to strengthen the protection of the
specific personality rights that have been typically recognized as rights by the legislature.

On the other hand, with regard to the general personality rights, which are relatively vague
in connotation and extension and lack a definable specific form, as well as the remaining
parts of specific personality rights for which it is difficult to define factual elements, since
there is not a form of specific personality interests explicitly stipulated by the legislature in
advance and possessing the nature of absolute rights, or even if there are specific personality
rights expressly acknowledged by the legislature, such specific personality rights only have
clear factual elements mainly in specific types of infringements, while in other situations
not covered by these typical infringement types, there also exists the problem that factual
elements are unclear and can hardly be defined, the standard factual elements of liability
under the thinking mode of the elements of liability theory cannot be pre-defined. Therefore,
the model adopted in the domain of the protection of material personality rights, which
combines the pre-definition of standard factual elements of liability with the exception
testing of justifiable grounds, can hardly apply to the determination of civil liability in these

domains of infringements of personality rights.’” In such circumstances, judges should

¥ Deutsch & Ahrens, fn. 11 at 267.

ZHU Xiaofeng



On the Elements of Liability and Balancing of Interests in Determining Infringements of Personality Rights 175

naturally be accorded broader discretion in individual cases to emphasize the identification
and protection of those parts of specific personality rights whose factual elements can hardly
be defined, as well as the general personality rights arising from personal liberty and dignity,
in the balancing of interests, while also taking into account the balanced protection of other

legitimate interests.

Il Determination of Civil Liability for Infringements of Material Personality
Rights
As mentioned above, the right to life, the right to corporeal integrity, and the right to health
are distinct not only from non-material specific personality rights such as the right to name,
the right to likeness, the right to reputation, and the right to privacy, but also from general
personality rights that are acknowledged by judges in individual cases on the value basis of
personal liberty and dignity. And it is precisely this distinction that has led the legislature
to adopt a fundamental model for the determination of civil liability for infringements of
material personality rights that differs from that applicable to the determination of civil

liability for infringements of other personality rights.

A Core Considerations in the Determination of Civil Liability for Infringements of Material
Personality Rights

Firstly, with regard to the intrinsic values embodied in civil-law rights, within the hierarchy of
civil-law rights values under current law, life, corporeal integrity, and health occupy the core
position in the civil-law rights system as they constitute the material foundation of natural
persons. Values such as life safety and life dignity inherent in these material personality
elements take precedence over values embodied in other non-material personality elements
in the hierarchy of rights. This renders the right to life, the right to corporeal integrity, and
the right to health, especially the right to life, the highest interests.” This requires that the
legal protection of material personality rights be more rigorous and adequate compared with
the protection rules for other personality rights.”” In this sense, the determination of civil
liability for infringements of the right to life, the right to corporeal integrity, and the right to
health should adhere to the basic stance of the elements of liability theory and strictly restrict
judicial discretion in individual cases.

Secondly, with regard to the clarity of the rights per se, although there are ambiguous
areas in the precise definition of the right to life, the right to corporeal integrity, and the right

to health, as well as between them, which have led to considerable controversies in theory
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and practice, for example, what are the specific criteria for the beginning and termination
of life?*” Does health include mental health in addition to physical health?*' Where a victim
contracted HIV due to a hospital’s erroneous intravenous infusion and subsequently died
from the disease, is this a violation of the right to life or the right to health? Compared
with non-material personality rights, the connotation and extension of material personality
rights are relatively clear and definite. This enables the determination of civil liability for
infringements of material personality rights to in fact be accomplished by adopting the model
of pre-definition of standard factual elements of liability plus exception testing of justifiable
grounds. This also means that, in cases of infringements of material personality rights, the
determination of civil liability usually does not allow judges to exercise their discretion by
applying the balancing of interests approach in individual cases. This will not affect the
accurate understanding and application of specific legal rules and instead will help prevent
judicial discretion from undermining the stability of the law.

Thirdly, with regard to the external implications of the enjoyment and protection of rights,
the right to life, the right to corporeal integrity, and the right to health all exist independently
of other persons and are self-sufficient in enjoyment and protection. Right holders need
not frequently tolerate the impacts of their material personality interests by others in social
interactions. Therefore, in legal practice, there is generally no need to make trade-offs through
the balancing of interests due to conflicts between the enjoyment and protection of the right to
life, the right to corporeal integrity, and the right to health on the one hand, and the legitimate
rights and interests of others on the other. Furthermore, even in extreme circumstances
where conflicts arise regarding the enjoyment and protection of the right to life, the right to
corporeal integrity, and the right to health among natural persons, corresponding norms on
decision-making criteria and procedures for such triage dilemmas should be formulated by
the legislature, rather than being determined by others through the balancing of interests on a
case-by-case basis.”

The three basic characteristics of material personality rights, including values deserving
priority protection, relatively clear and definite connotation and extension, and self-
sufficiency in the enjoyment and protection of rights, enable them to not only occupy a
foundational position in the code system and thus warrant priority and sufficient protection,*
but also enjoy relative certainty, allowing for stringent protection. Especially in the course

of protection, there is no need to give excessive consideration to whether the right holders
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should tolerate others’ impacts on his or her personality interests, nor to conduct the
balancing of interests in order to achieve the balanced protection of conflicting interests.
It demonstrates the characteristic of material personality rights as absolute rights, namely,
“they are enforceable against every person” and everyone is obliged to respect them.* Being
enforceable against every person also implies that material personality rights may “assign a
specific exclusive sphere of freedom to the individual and grant protection against unlawful

infringements by third parties.”*

It is precisely for this reason that on the one hand, the Civil
Code provides more sufficient protection for material personality rights, for instance, Article
1005 stipulates the duty of emergency rescue, which requires persons obligated to aid to
promptly extend rescue when a natural person’s right to life, corporeal integrity, or health is
infringed upon or otherwise in peril; Articles 997 and 1167 stipulate injunction and absolute
rights claims for personality rights, rendering the protection of personality rights more
proactive and preventive in effect;** on the other hand, with regard to infringements that have
already occurred, the Civil Code also upholds the basic position of the elements of liability
theory. Through Article 998, it restricts judges’ power to conduct the balancing of interests
according to the specific circumstances of individual cases in determining civil liability for
infringements of material personality rights, so as to ensure that the determination of civil
liability for infringements of material personality rights proceeds strictly on the basis of the
elements of liability. This restrains judges from undermining the certainty and predictability
in the application of rules protecting material personality rights by means of the balancing of

interests approach, thereby strengthening the protection of material personality rights.*’

B Elements of Liability and Balancing of Interests in the Determination of Civil Liability for
Infringements of Material Personality Rights
The position of adhering to the elements of liability theory upheld by the Civil Code in the
determination of civil liability for infringements of material personality rights is not developed
under rigid conceptual jurisprudence. Rather, while acknowledging the foundational role
of the elements of liability in the determination of civil liability, the Civil Code also duly
introduces the balancing of interests approach to overcome the inherent problems of abstract
legal rules—such as rigidity and obsolescence—that make them unable to respond flexibly to

practical needs in specific application.
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Pursuant to the provisions of Paragraph 1, Article 1165 of the Civil Code, in conjunction
with Articles 1002, 1003, and 1004 thereof, given that material personality rights occupy
a core position in the current system of civil-law rights, have a clear scope of protection
and possess the highest degree of social publicity,” with regard to the norms governing the
elements of liability for the determination of civil liability for corresponding infringements,
emphasis is placed on infringement consequences at the level of factual elements, which
constitutes the first tier of liability composition; correspondingly, the scope of actionable
infringements is also extremely broad. Articles 1002, 1003, and 1004 of the Civil Code
stipulate, “a natural person’s rights to life/rights to corporeal integrity/rights to health are free
from infringement by any organization or individual.” This indicates that any act infringing
upon the right to life, the right to corporeal integrity, or the right to health ordinarily satisfies
the factual elements, thereby demonstrating the legislature’s fundamental position of
affording sufficient protection to material personality rights, which occupy a core position
in the system of civil-law rights. Since infringements of material personality rights are clear
and definite in the bottom layer of the liability composition structure, i.e., the layer of factual
elements, and generally do not involve value judgment, there is no room for judges to conduct
the balancing of interests in individual cases in such circumstances.

Only when the factual elements of infringements of material personality rights have been
satisfied will the judgment proceed to the second tier of wrongfulness and the third tier of
fault in the liability composition structure. Among them, the wrongfulness in the second tier
constitutes a legal value judgment on the facts established in the first tier, so as to determine
whether the relevant factual elements should be subject to a negative evaluation. Therefore,
wrongfulness is correlated with factual elements and gives rise to the reversal of the burden
of proof. The right to life, the right to corporeal integrity, and the right to health as material
personality rights with relatively clear connotation and extension have well-defined factual
elements. Therefore, if an actor has committed an act that infringes upon another’s life,
corporeal integrity, or health, such act shall be legally presumed to be wrongful, unless the
actor can prove the legitimacy of the act to rebut the aforesaid presumption. This is what is
known as resultant wrongfulness. Fault at the third tier determines whether an act subject
to a negative evaluation can be imputed to the actor. It is also linked to the factual elements
of liability and wrongfulness: The degree of fault is assessed based on the act at the tier of
factual elements, and awareness of wrongfulness is judged through the connection between
fault and wrongfulness. Accordingly, there is no independent and self-sufficient fault.*”’
As mentioned above, in view of the important position of material personality rights in the
system of rights, the legislature has explicitly stipulated the defenses to the legitimacy of

wrongfulness in the determination of wrongfulness, thereby strictly restricting and reserving
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the power of judges to conduct the balancing of interests in individual cases.” In other words,
with regard to the determination of wrongfulness, judges may conduct an evaluation of the
corresponding legal effects by applying the balancing of interests approach only when the
law explicitly permits the balancing of interests in relation to material personality rights for
the purpose of determining the relevant civil liability.”' For example, in accordance with
Article 182 of the Civil Code, where a person, when seeking to avoid a peril in response to an
emergency, causes harm to another person’s corporeal integrity, health, or other interests in
order to protect his own or another’s life, the question of whether the relevant infringement
of material personality rights gives rise to civil liability involves the balancing of interests
among personality rights including the right to life, the right to corporeal integrity, and the
right to health, so as to determine the corresponding liability.** Similarly, since the connection
among intention, negligence, and wrongfulness determines the requirement of awareness
of wrongfulness, and fault relates only to factual elements but generally not to damage, the
determination of fault generally does not involve the balancing of interests either.

Different from the norms governing elements of liability, the norms governing legal
consequences consist of the elements for determining the scope of liability, including
damage, the extent of damage, and causation. Since there is usually no objective and clear
definitional standard for determining damage, the extent of damage, and other issues arising
from infringements of personality rights, rigidly applying the conceptual jurisprudence-
based thinking of elements of liability to determine whether the requirements for the scope
of liability are satisfied and to evaluate the relevant infringing acts accordingly may plunge
the determination of the scope of civil liability for infringements of personality rights into
a dilemma, failing to produce persuasive and refutable results of legal evaluation. In other
words, even with regard to material personality rights such as the right to life, the right
to corporeal integrity, and the right to health, in determining the scope of tort liability,
recognition should be given to judicial discretion to conduct the corresponding evaluation
of legal effects through the balancing of interests in individual cases, rather than adhering
rigidly to the absolute stance of the elements of liability theory and refusing judges to
comprehensively consider relevant factors and perform the balancing of interests in individual
cases. The balancing of interests here does not mean completely discarding the elements of
liability theory and starting anew. Rather, it refers to conducting an evaluation of legal effects
by comprehensively taking into account the relevant factors of the case within the framework
of the elements of liability theory. It is a mode of thinking that overcomes the rigid stance of

the elements of liability theory by introducing the balancing of interests approach under the
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system of the elements of liability theory.

In fact, the current law does not reject the approach of combining the constituent elements
for determining the scope of liability with the balancing of interests in the application of the
norm governing the legal consequences of infringements of personality rights. For example,
with regard to the determination of liability for compensation for pains and suffering arising
from infringements of personality rights, mental distress presents difficulties in terms of
being incalculable and immeasurable by money on both technical and value levels. Adhering
strictly to the stance of the elements of liability theory may run counter to the legislature’s
basic purpose of comforting the victim and punishing the tortfeasor through compensation for
pains and suffering. Therefore, under the current law, on the one hand, Paragraph 1, Article
1183 of the Civil Code expressly defines the elements of liability in the scope of liability for
compensation for pains and suffering in cases of infringements of personality rights, so as to
ensure the certainty and predictability of the evaluation results of legal effects to the greatest
extent. On the other hand, this same paragraph introduces an indefinite concept “serious

3 53
mental distress,”

acknowledging judicial discretion to balance interests in adjudicating
individual cases, and that judges have the authority to comprehensively consider relevant
factors in the trial to determine whether the mental distress is “serious” through the balancing
of interests.™

Since the core normative functions of the norm governing elements of liability and the norm
governing legal consequences differ, the various elements of liability operative in the norm
governing elements of civil liability for infringements of material personality rights are not
fully identical to the elements of liability operative in the norm governing legal consequences
in terms of openness to the balancing of interests conducted by judges in individual cases. For
example, pursuant to the provisions in Article 5 of the Interpretation of the Supreme People’s
Court on Several Issues Concerning the Determination of Liability for Compensation for
Pains and Suffering from Civil Tort (F. S. [2020] No. 17), the scope of damage under the
norm governing legal consequences of civil liability for infringements of material personality
rights may be comprehensively determined by judges in individual cases based on factors
such as the tortfeasor’s degree of fault, the consequences of the infringing act, the purposes,
means and circumstances of the infringing act, as well as the tortfeasor’s financial capacity to
bear liability. However, these factors clearly do not affect the determination of each element
of liability in the norm governing elements of civil liability for infringements of material

personality rights.”
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IV Determination of Civil Liability for Infringements of Non-Material Personality
Rights
Compared with material personality rights, non-material personality rights encompass a
diverse and complex array of personality right types. They include not only the right to name,
the right to entity name, the right to likeness, the right to reputation, the right to honor, and
the right to privacy, as explicitly enumerated in Paragraph 1, Article 990 of the Civil Code,
but also other personality rights and interests or general personality rights arising from
personal liberty and dignity as stipulated in Paragraph 2 of the same article, and the specific
personality rights provided for in other legal provisions outside Book Four Personality
Rights, such as the right to freedom of marriage set forth in Article 110 of Book One General
Part. Therefore, even though Article 998 of the Civil Code stipulates that judges have the
discretion to weigh various specific factors and comprehensively determine the corresponding
liability in establishing civil liability for infringements of such personality rights,” it remains
necessary, in the actual determination of liability, to clarify the relationship between the
elements of liability and the balancing of interests in the evaluation of legal effects. This
clarification should be guided by whether the factual elements of the relevant personality
rights are clearly defined and whether their enjoyment and protection frequently require
tolerance to the impacts from others. This is to mitigate the tension between the certainty
and predictability of the application of law and the appropriate openness to complex real-
life situations in the evaluation of legal effects for the determination of civil liability for

infringements of personality rights.

A Internal Structure and Differentiated Protection of Non-Material Personality Rights

As mentioned above, both the unified protection theory and the differentiated protection
theory acknowledge that general personality rights are characterized by unclear factual
elements and frequent tolerance to the impacts from others in their enjoyment and protection.
Therefore, the corresponding determination of civil liability for infringements cannot be
entirely conducted within the general framework of the elements of liability; instead, it
is necessary to introduce the balancing of interests approach to address the difficulties in
evaluating legal effects caused by unclear factual elements and other problems.” The key
controversial issue is whether specific personality rights within non-material personality
rights also share the characteristics of unclear factual elements and frequent tolerance to the
impacts from others, as general personality rights do. In this regard, from the perspective of
the internal structure of the specific personality rights enumerated in Book Four Personality
Rights, as well as the corresponding rules governing their enjoyment, exercise and protection,

the key to avoiding cognitive deviations between the unified protection theory and the

** HUANG, fn. 47 at 47.
WU, fn. 17.



182

differentiated protection theory lies in the following measures: Specific personality rights
should be treated as a collective concept. Within the category of specific personality rights,
the relationship between the elements of liability and the balancing of interests in the concrete
evaluation of legal effects when determining civil liability for infringements of personality
rights shall be determined based on whether clear factual elements exist and whether
frequent tolerance to the impacts from others is required. In fact, the legislation of Book Four
Personality Rights provides interpretive room for this approach.

On the one hand, from the perspective of factual elements, the factual elements in the
norm governing the elements of tort liability either emphasize the factual elements of the
consequence or the factual elements of the act. The former focuses on infringements, while
the latter focuses on acts. With regard to the infringed rights, the main inquiry is whether the
connotation and extension of the infringed subject itself are clear and definite; with regard
to the infringing acts, the main inquiry is whether the specific act conforms to the behavioral
norms explicitly prescribed by law.” Taking this as a starting point, we examine the basic
position adopted by the Civil Code with regard to non-material personality rights. Although
it lists the right to name, the right to likeness, the right to reputation, the right to privacy,
the right to freedom of marriage and other rights as specific personality rights in parallel in
Paragraph 1 of Article 110 and Paragraph 1 of Article 990, from the perspective of the internal
composition of these specific personality rights, the personality elements to which the right
to name and the right to likeness refer, namely name and likeness, are relatively clear, which
in turn makes the corresponding specific personality rights themselves clear in connotation
and extension.”’ By contrast, the personality elements to which the right to reputation, the
right to privacy, and the right to freedom of marriage refer, namely reputation, privacy, and
freedom, are not clear” and are largely determined on a case-by-case basis in individual
cases. To address the uncertainty in the application of law caused by the unclear connotation
and extension of the right to reputation, the right to privacy, the right to freedom of marriage,
and other similar rights, the legislature has shifted part of its focus from absolute rights to
infringing acts. While demarcating these specific personality rights by way of definition, it
also clarifies the scope of protection for these personality rights by prohibiting specific types
of infringing acts. This legislative model, which combines typical types of infringing acts
with the definition of specific personality rights, essentially provides interpretive room for
judges to conduct differentiated treatment within specific personality rights, such as the right
to reputation, the right to privacy, and the right to freedom of marriage, when determining the
civil liability for corresponding infringing acts:

Firstly, for those cases where the problem of unclear factual elements faced in the stage of
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determination of civil liability for infringements of personality rights that might be caused
by unclear protected subjects can be remedied by focusing on specific acts, the legislature
has explicitly enumerated typical specific infringing acts. By intensifying the focus on the
acts in the aspect of factual elements, the deficiencies in the determination of results can
be remedied. Thus, in the domain of personality rights concretized through these typical
infringing acts, the determination of civil liability for infringements of personality rights is
completed under the model of pre-definition of standard factual elements of liability plus
exception testing of justifiable grounds.

Secondly, for the domain where the internal composition of specific personality rights
of the protected subjects cannot be determined by pre-defined particular infringing acts,
the model of pre-definition of standard factual elements of liability plus exception testing
of justifiable grounds is no longer used to determine the civil liability for infringements
of personality rights. Instead, Paragraph 1 of Article 1024, Paragraph 1 of Article 1032,
Article 1042, and other relevant provisions of the Civil Code adopt a pattern of specific
enumeration plus general provision to grant judges the discretion to conduct the balancing
of interests by comprehensively considering relevant factors in individual cases. This also
means that the determination of civil liability for infringements of personality rights in this
domain essentially adopts the same approach to evaluating legal effects as that applied to the
determination of civil liability for infringements of general personality rights.

On the other hand, from the perspective of whether frequent tolerance to the impacts from
others is required, the right to name and the right to likeness are relatively clear and definite
in connotation and extension, just like material personality rights, and theoretically, the model
of pre-definition of standard factual elements of liability plus exception testing of justifiable
grounds can be used to complete the determination of civil liability for infringements of
personality rights, but considering that the core function of the personality elements to
which the right to name and the right to likeness refer is to enable right holders in social life
to be distinguished from one another by identifying external signs that mark the personal
characteristics of the right holders, the core content lies in the use of names and likenesses."
Therefore, Article 999 of the Civil Code explicitly stipulates that the reasonable use of a
natural person’s name, likeness, etc., by a third party under specified conditions does not
constitute an infringement. This also indicates that the legislature recognizes the fact that
holders of the right to name and the right to likeness shall appropriately tolerate the impacts
of others’ acts on their rights. To strike a balance among the protection of these identificatory
personality rights, the freedom of action, and the maintenance of public interests,” the

legislature, on the one hand, enumerates types of typical infringing acts that can be pre-
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defined, such as in Article 1012 and the first sentence of Article 1019 of the Civil Code, and
weakens the impact of the duty to tolerate on infringement consequences by emphasizing
specific prohibited infringing acts in the factual elements of liability for the establishment
of tort liability, so that the determination of civil liability for infringements of personality
rights can proceed within the framework of elements of liability, ensuring certainty and
predictability in the evaluation of legal effects of such infringements of personality rights; on
the other hand, adopts the same treatment method as for analogous cases involving the right
to reputation, the right to privacy, and other similar rights in the situations where the limit and
extent of tolerating others’ impact on one’s personality rights cannot yet be determined by
pre-defined specific infringing acts. In Articles 1012 and 1019 of the Civil Code, by means
of general provision, judges are granted the discretion to conduct the balancing of interests
by comprehensively considering relevant factors in individual cases, so as to strike a balance
between the flexibility in evaluating the legal effects of corresponding infringements of
personality rights with their appropriate openness to complex and ever-changing social life.
Obviously, with regard to the determination of civil liability for infringements of non-
material personality rights, for specific personality rights within non-material personality
rights, the legislature has adopted neither a unified model of pre-defined factual elements
of liability for the establishment of tort liability—as in the case of material personality
rights—nor sufficient discretion for judges to conduct the balancing of interests in individual
cases when determining tort liability—as in the case of general personality rights. Instead,
they have taken the position of classifying specific personality rights by their inherent
characteristics and applying differentiated treatment to different types. Therefore, this
position is different from both the unified protection theory and the differentiated protection
theory. On the one hand, in the determination of civil liability for infringements of personality
rights, it enables those clearly stipulated specific personality rights to adopt a unified model
of pre-defined standard factual elements of liability by virtue of specific infringing acts being
explicitly prohibited by law, thereby ensuring certainty and predictability in the evaluation
of legal effects of the relevant infringing acts. It is consistent with the characteristic that
specific personality rights, as absolute rights, are enforceable against everyone and have the
effect of resisting unlawful infringements by third parties.”’ In terms of the internal system,
it is consistent with the existing legislative practice of explicitly stipulating other typical
personality interests except material personality rights as specific personality rights. On the
other hand, it also takes into account the reality that various specific personality rights within
non-material personality rights universally face difficulties in the pre-defined unified factual
elements, and that their holders often need to tolerate the impacts from others. The inherent
residual aspects of those specific personality rights for which legal effects can hardly be
evaluated under the framework of elements of liability are left to judges, who will conduct

the balancing of interests by comprehensively considering all relevant factors in individual

#JIN, fn. 45.
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cases to determine the legal effects of the relevant infringements, so as to strike a dynamic
balance among the protection of non-material personality rights, the freedom of action, and

the maintenance of public interests.

B Pre-Definition of Typical Infringing Acts and Determination of Elements of Liability
By pre-defining typical infringing acts to resolve the ambiguity of factual elements in the
determination of civil liability for infringements of non-material personality rights, those
non-material personality interests that have been stipulated as specific personality rights
by the legislature can be protected within the scope of these pre-defined typical infringing
acts. The establishment and scope of civil liability arising from the corresponding typical
infringing acts may, under normal circumstances, be determined within the framework of
elements of liability in the same manner as for the aforementioned material personality rights,
and will not be elaborated further here. It is worth noting that since the determination of
the establishment of liability for these specific personality rights resolves the ambiguity of
factual elements by stipulating typical infringing acts, different from the determination of the
establishment of civil liability for infringements of material personality rights, with regard to
the elements of civil liability for infringements of these specific personality rights, emphasis
shall be placed on the factual elements of acts based on the typical infringing acts pre-defined
by law, rather than on the factual elements of consequences from the perspective that absolute
rights are protected by law, as in the case of material personality rights. This characteristic
of emphasizing the factual elements of acts also means that, in terms of the judgment of
wrongfulness for such typical infringing acts, although wrongfulness is similarly invoked
through pre-defined factual elements with clear boundaries, just as in the determination of
civil liability for infringements of material personality rights, which emphasizes the factual
elements of consequences, the former does not deduce wrongfulness from the infringement
of absolute rights. It is not result-based wrongfulness but act-based wrongfulness. That is, the
wrongfulness of acts is presumed from the violation of the prohibitory provisions of the law
itself, thereby reversing the burden of proof and requiring the actor to prove the legitimacy
of the act. If the actor fails to prove such legitimacy, wrongfulness shall be established.”!
Therefore, based on the two aforementioned differences, in the determination of civil liability
arising from relevant infringing acts with regard to specific personality rights of pre-defined
typical infringing acts, emphasis shall be placed on examining whether the infringing acts
satisfy the factual elements pre-defined by law.

Taking the determination of civil liability for the infringement of the right to reputation
as an example, the typical infringing acts pre-defined in Paragraph 1, Article 1024 of the

Civil Code are insultation and defamation. Therefore, in determining the factual elements
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for the establishment of liability, while examining the act, infringement, and causation,
emphasis shall be placed on whether the corresponding infringing act has violated the
prohibitory provisions of law and thus constitutes insultation or defamation. If the actor
has violated the prohibitory provisions of law and committed insultation or defamation that
results in the reduction of another person’s social evaluation, the requirements concerning
the factual elements of liability in establishing civil liability for the infringement of the right
to reputation shall be deemed satisfied, and the wrongfulness of insultation or defamation
can be presumed accordingly. If the actor fails to justify the act, such presumption shall be
established. With regard to insultation and defamation, the Civil Code does not explicitly
stipulate their judgment criteria, but based on systematic interpretation and in conjunction
with the prohibitory provisions of other laws in China’s current legal system, in particular
Article 246 of the Criminal Law of the People’s Republic of China “those blatantly insult
another person by violence or other methods, or slander another person,” the examination of
insultation and defamation can be judged by integrating it with the two criteria for factual
statement and value judgment.®

Of them, the criterion for factual statements corresponds to defamation. The core issue it
addresses is whether the actor is entitled to claim a right to the truth. Therefore, the decisive
question is: Is the content stated by the actor true, or completely unfounded? Only statements
that are consistent with the actor’s inherent subjective intent and capable of being verified
shall be regarded as logical factual statements.”® Therefore, the factual statement is subject
to two sub-criteria: The first, the actor subjectively intends to make such a statement and has
expressed such intent so that it is known to others; the second, the content expressed by the
actor can be proven to be true. In the determination of civil liability for the infringement of the
right to reputation, truth constitutes an absolute defense and has the effect of a wrongfulness
rebuttal. That is to say, if the actor states an objective fact rather than malicious defamation
by fabricating facts, such act shall not constitute tort liability for the infringement of the
right to reputation even if the relevant words and deeds result in the reduction of the victim’s
social evaluation.”” Generally speaking, based on the legal guarantee of respecting freedom
of speech, courts should not sanction truthful statements, especially those that have made
significant contributions to the formation of individual and public opinions and attitudes.”®
Furthermore, the law should not confine its protection to statements concerning political,

ethical, scientific, or other matters of public concern, but also extend it to entertainment works
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and commercial speech.” With regard to factual statements in entertainment works, the court
held in the case of MA [REDACTED] v. Chongging Qizhong Technology Development Co.,
Ltd. Regarding the infringement of the right to reputation that: “Although the defendant used
terms such as ‘mean’ and ‘gold digger’ in the article to describe the plaintiff, such expressions
constituted an objective public opinion of MA’s words and deeds that were inconsistent
with mainstream values, which arose from MA’s own conduct, and did not constitute

fabrication of facts.””

In other words, if the information disseminated is true, the actor shall
not be liable for the infringement unless such information falls within the scope of privacy
protection under the rules governing the right to privacy. With regard to commercial speech,
for instance, an actor publicly posted information about a judgment defaulter on WeChat
Moments and referred to such person as a “fraud” or similar terms due to the non-satisfaction
of the creditor’s claims. The court held that the actor’s comments on the defaulter “were
based on his personal experience and knowledge, and constituted descriptions or metaphors
of the judgment defaulter that expressed abhorrence toward dishonest conduct ... rather than

fabricated facts or malicious defamation ... and thus lacked wrongfulness.””'

Value judgment
corresponds to insultation, and the actor is not entitled to claim a right to truth, particularly
where the actor’s expression is deeply influenced by subjective opinions or viewpoints, for in
such circumstances, proof of objective truth as required in factual statements is impossible.
Typical examples include expressions of differing views, which constitute value judgments.
For value judgment, free discussion based on different standpoints is of great significance to
the formation of free and independent will in a democratic and law-based society. Therefore,
sufficient freedom must be afforded to such expression, and the boundary of freedom of
speech shall be set at the point where criticism turns into personal degradation. This means
that the wrongfulness of the infringing act only becomes evident when the commentator’s
value judgment is no longer an objective and fair debate, but merely amounts to ridicule
and degradation of the victim’s personality.”” In other words, in determining whether an act
constitutes insultation, it is inevitable to undertake the balancing of interests between freedom
of speech and the protection of the right to reputation. The boundary of freedom of speech

ends where the protection of personal dignity begins.
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C Balancing of Interests Where Standard Factual Elements of Liability Cannot Be Pre-
Defined

Personality rights and interests for which standard factual elements cannot be pre-defined
include both the inherent components of specific personality rights within non-material
personality rights, where ambiguity in factual elements cannot be fully resolved by stipulating
typical infringing acts, and the general personality rights that fall outside the scope of specific
personality rights and are to be determined by judges in individual cases based on personal
liberty and dignity. With regard to these two types of personality rights, on the one hand,
although the conditions for evaluating the legal effects of civil liability for infringements
of personality rights through elements of liability are not met, the legislature shall still
provide institutional support for the sufficient protection and realization of human dignity
and personal liberty of natural persons in real life, while taking into account the balanced
protection of others’ freedom of action and public interests. Based on this, Article 998
of the Civil Code generally recognizes the judicial discretion to conduct the balancing of
interests in individual cases when determining civil liability for infringements of non-material
personality rights. Judges shall evaluate the establishment and scope of liability based on
a comprehensive consideration of the factors involved in the case, thereby enhancing the
openness of statutory rules to real social life and their flexibility in specific application. On
the other hand, in order to prevent uncertainty and unpredictability in the determination of
civil liability for infringements of personality rights that may arise from excessive judicial
discretion, Article 998 of the Civil Code explicitly enumerates the factors that judges must
take into account. Thus, an appropriate balance between certainty and flexibility is achieved
in the balancing of interests when determining civil liability for infringements of personality
rights.

Furthermore, under China’s current legal system, in addition to the aforementioned
institutional arrangements through which the legislature can ease the tension between
certainty and openness in the application of legal rules, they can also refer to guiding
cases and case-retrieval rules. By comparing and sorting specific cases resolved by judges
through the balancing of interests approach, they can establish case types so as to move
closer to specific personality rights with clear factual elements within this framework, and
gradually form an induction of relatively definite factual elements, thereby realizing the
transformation from general personality rights to specific personality rights, as well as the
transformation from specific personality rights without clear factual elements to those with
clear factual elements, for only in this way can a definite structure of the elements of liability
be established, and wrongfulness be inferred accordingly, resulting in the reversal of the
burden of proof.” This enhances the certainty and predictability of the protection of such
personality rights and gradually achieves the certainty and predictability of legal rules, as well

as the systemic coherence of the legal order, in the framework of differentiated protection
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of personality rights. In the process of developing such case types, the balancing of interests
between the personality rights in question, on the one hand, and others’ freedom of action,
and the public interests, on the other, occupies a central position.”

Again taking the determination of civil liability for the infringement of the right to
reputation as an example, apart from the typical infringing acts such as insultation and
defamation as stipulated in Paragraph 1 of Article 1024 of the Civil Code, the determination
of civil liability for other acts, in particular negligent infringement of the right to reputation,
has not reached a stage where factual elements and wrongfulness can be clearly distinguished
because the corresponding elements of liability are relatively vague. In this case, the judge
should conduct the balancing of interests in accordance with the consideration factors
stipulated in Article 998 of the Civil Code so as to evaluate the specific act involved in
the case. The process of the balancing of interests may thus lead to the positive finding
of wrongfulness. At this time, the determination of the establishment of civil liability
for infringements of personality rights involves no longer strictly distinguishing factual
elements, wrongfulness, and fault, which originally constitute the elements of liability, but
evaluating them collectively. This implies that even if a non-typical infringing act in a case
formally meets the factual elements for establishing civil liability for the infringement of
the right to reputation, such vaguely predefined factual elements cannot naturally give rise
to wrongfulness and thereby trigger the reversal of the burden of proof as typical infringing
acts do. For example, after a divorce, one party privately disclosed to a friend in a private car
information about the former spouse’s frigidity and infidelity, which was then recorded by the
car’s driving recorder. Does such act constitute an infringement of the former spouse’s right
to reputation?” In this case, whether the information disclosure act possesses wrongfulness
is not cited by clear factual elements; instead, it requires the judge to actively determine it
through the balancing of interests based on a comprehensive consideration of various factors
involved in the case. The actor shall also prove the legitimacy of his act as a defense against
wrongfulness. By comparison, although general personality rights follow largely the same
model for establishing civil liability as specific personality rights that fall outside the scope
of typical infringing acts, since general personality rights are in essence not typical rights but
framework rights or general clauses,”® there is greater uncertainty as to whether they merit
legal protection. While judges enjoy wider discretion when conducting the balancing of
interests in individual cases, they also bear a heavier burden of justification in evaluating the
legal effects of the relevant act so as to enhance its rebuttability and persuasiveness. In this
regard, the balancing of interests based on the consideration factors enumerated in Article 998

of the Civil Code makes it possible to strike an appropriate balance for proper application and
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control of judicial discretion.

Generally speaking, when a judge conducts the balancing of interests pursuant to Article
998 of the Civil Code and applies the relevant consideration factors to the evaluation of legal
effects, the core issue is not whether elements such as act, damage, and causation within the
factual elements can be satisfied due to the intervention of the specific consideration factors
stipulated in Article 998, but whether the entirety composed of establishment elements
such as factual elements, wrongfulness and fault can be strengthened or weakened by such
intervention, thereby determining whether a specific evaluation of legal effects should
be rendered. Therefore, the balancing of interests here is more manifested in the form of
comparative propositions.”” Judging from judges’ specific application of the consideration
factors stipulated in Article 998 in judicial practice, when such consideration factors influence
the evaluation of legal effects on liability establishment through the balancing of interests
approach, common expressions include “the manner of the act is obviously improper,””®
“clearly go beyond the scope of impact of the infringement consequences,”” etc. This also
means that in the specific application of the balancing of interests approach, even if the facts
of a case formally satisfy the factual elements for liability establishment, judges may still
actively determine the absence of wrongfulness and deny the establishment of liability for
the infringement of the right to reputation when a consideration factor stipulated in Article
998 operates in the opposite direction with particular intensity on the evaluation of the legal
effects of liability establishment.

When a judge conducts the balancing of interests on a case-by-case basis to affirmatively
determine wrongfulness, it mainly involves the balanced protection of personality rights and
other interests, in particular, public interests. Generally speaking, where both the goal pursued
by the actor and the means employed by the actor are proper and worthy of protection,
the public or private interests to which the goal is directed shall prevail over the infringed
personality rights and be afforded protection when they are of overriding significance.*” The
“overriding significance” in this context shall be comprehensively determined by the judge
through the balancing of interests based on the discretion conferred by Article 998 of the Civil
Code. Generally speaking, in situations involving conflicts between a public figure’s right to
reputation, freedom of speech, and public interests, the standard of “overriding significance”
is usually reflected through a higher duty of tolerance due to the special status of public
figures. That is, public figures bear a higher duty of tolerance toward social comments
directed at them. They shall fully take into account the influence and exemplary effect of their

personal conduct and moral sentiment on the general public, remain mindful of their words
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and deeds in public at all times, and strive to set a good example for society. When social
comments concerning public figures are not fabricated out of nothing and do not exceed the
necessary limit of impairing personal dignity, the public figures shall tolerate and understand
the relevant comments. Moreover, they have more opportunities to clarify relevant reports or
comments through the media. Therefore, the law should not impose unduly strict restrictions
on such comments.” If the relevant speech exceeds the necessary limit and involves deep
harm to the personal dignity of the public figures, the overriding significance enjoyed by
freedom of speech and the public interests reflected therein in the value evaluation system
shall cease to exist. In this case, the judge shall provide more comprehensive protection for
personal dignity on the basis of comprehensively assessing the various consideration factors
set forth in Article 998 of the Civil Code.

V  Conclusion

Overall, in constructing the normative framework for determining civil liability for
infringements of personality rights, the Civil Code does not completely abandon the
fundamental stance of the elements of liability theory when it confers discretion on judges
through Article 998 to conduct the balancing of interests in individual cases. It still arranges
and handles the relationship between the elements of liability and the balancing of interests
in the determination of civil liability for infringements of personality rights within the
fundamental framework of the elements of liability theory. In this regard, considering the
significant distinctions in enjoyment and protection between material personality rights and
non-material personality rights within the personality rights system, and between specific
personality rights and general personality rights within the non-material personality rights,
the legislature adopts a position of differentiated protection in the specific construction of
rules for determining civil liability for infringements of personality rights and affords varying
degrees of protection to different types of personality rights. Nevertheless, whether it is the
rule for determining civil liability for infringements of material personality rights, which
strictly adheres to the elements of liability theory and only exceptionally allows judges to
conduct the balancing of interests by virtue of discretion so as to influence the corresponding
evaluation of legal effects, or the rule for determining civil liability for infringements of
non-material personality rights, which further differentiates on whether determined factual
elements exist or not to decide the scope of application of the two evaluation methods—
namely, the elements of liability and the balancing of interests, neither has in essence
completely abandoned the basic thinking mode of the elements of liability theory. The two
methods both seek to strike a balance between the certainty and flexibility of statutory rules
by reasonably allocating the respective scopes of application of the elements of liability

and the balancing of interests approach. In this sense, the determination of civil liability for

" Civil Judgment (2015) C. M. C. Z. No. 21870 of the People’s Court of Chaoyang District, Beijing Municipality.



192

infringements of non-material personality rights should not overemphasize judicial discretion
free from the constraints of the elements of liability. Rather, focus should be placed on how
specific consideration factors on a case-by-case basis can resolve the problems arising from
the application of the elements of liability theory in liability determination through the use of
the balancing of interests approach. In this way, the balancing of interests approach can work
in coordination with the elements of liability to produce a more persuasive evaluation of legal
effects, thereby facilitating the realization of the legislature’s goal of balancing the protection

of personality rights and other conflicting interests.
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