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Practicing "'As If I Was in Litigation'':

The Legal Construction of Responsive Justice
XIAO Yi

China University of Political Science and Law, Beijing 100088, China

Abstract: "As if | was in litigation" is a pivotal concept of the Supreme People's Court leading the new
era of judicial reform, advocating that judges should have empathy, to actively exercise discretion and make
value judgment, fully respond to the demands of the parties in action and universal social issues in judicial
judgments, and move towards a new era of "responsive justice". Responsive justice adheres to the passivity,
individualization, and neutrality of the judiciary, seeking a balance between restraint and activism. It mainly
uses case judgments as the main means, and also uses guiding cases, typical cases, judicial suggestions, and
judicial interpretations to directly respond to the demands of the parties in cation and indirectly respond to
universal social issues, public concerns, and public morality. To build a responsive justice, attention should
also be paid to its inherent limitations, especially not to exceed the framework constraints of adjudication
according to law. This is concretized into three sub—propositions: adhering to legal constraints, maintaining
the closure of the judgment basis, and moderately opening the judgment reasons; using the inclusive mode as
the main schema of legal reasoning, and conducting judicial discretion and substantive balancing in the
auxiliary schema; be cautious in using mediation methods and litigation source governance, and use
"judgment" as the main way for the court to participate in social governance.

Key words: responsive justice; as if | was in litigation; judicial discretion; adjudication according to law;

social governance





