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Abstract It is not the case as Robert Bork claims that the U. S. antitrust
law had only one goal—maximization of consumer welfare of efficiency—at
the very beginning and should have been kept that way for its later develop-
ment. Partly because of the fighting among different interest groups as well
as spokesmen of different regions at the 51st Congress, the Sherman Anti-
trust Act came out as a legislation with multiple goals, which were also tak-
ing shape under the influence of the Republican idea of balance of power,
the liberal belief in property rights, the freedom of contract of classic eco-
nomics, and the price theory of neoclassic economics. In more than a hun-
dred years after that, the U.S. antitrust law has shifted the center of its goals
as a result of the change of regulatory regimes with different emphases such
as market function, economic stabilization, social concern, and economic ef-
ficiency during different periods. From a historical perspective, it is beyond
dispute that the U.S. antitrust law has had multiple goals instead of only one.
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colleges." According to Justice Arbe Fortas of the U.S. Supreme Court, an-
titrust is a “social religion” in the United States.”> There is no doubt that the
United States was almost the only major industrial country before World
War II that had any antitrust legislation in the name of protecting competi-
tion. In contrast with the United States, most other industrial countries toler-
ated or even encouraged cartel arrangements during that period. Therefore,
Richard Hofstadter, a well-known American historian, once wrote: “The an-
titrust Movement and its legislation are characteristically American.” In his
opinion, by the 1960s, this public policy issue which had been the great
concern of those reformers around the turn of the century was institutional-
ized. As a result, the antitrust enterprise, having won bipartisan support, now
ran “its quiet course without much public attention” and people lost “sight of
it”.? Tt is at that time, however, that the Chicago school launched a fierce at-
tack on the antitrust policy, which had been taken for granted in American
politics. They blamed such policy for not promoting but obstructing compe-
tition in the market.* Professor Robert Bork of the Yale Law School, one of
the articulate spokesmen of these critics, wrote a series of articles and then
published The Antitrust Paradox: A Policy at War with Itself in 1978. The
major arguments made in this book have a great impact on the U.S. antitrust
policy in its remarkable turn to a soft line towards large corporations during
the 1980s. When Bork was nominated to the Supreme Court by President
Ronald Reagan in 1987, fifteen past chairmen of the American Bar Associa-
tion’s Section of Antitrust Law wrote in their supporting letter that The Anti-
trust Paradox “is among the most important works written in this field in the
past 25 years.” In his 1990 article for the centennial of the Sherman Anti-
trust Act, William E. Kovacic, an American legal historian, also made it
clear that “Since 1890, no single scholarly work has exerted a greater influ-
ence than The Antitrust Paradox on the direction of antitrust policy.”

The main theme of Bork’s book and his articles can be summarized as fol-
lows: the original intention and the only goal of the Sherman Antitrust Act
was the maximization of consumer welfare, and the only way to maximize it
was to promote market competition and raise economic efficiency; unfortu-
nately, American courts, especially the Supreme Court, “failed to understand
and give proper weight to the concept of business efficiency,” and they
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and they gradually introduced conflicting goals; some of these goals were to
protect competition, and the others were to contain it, and thus we saw the
contradictory antitrust policy that was “at war with itself”.” The 1960s and
1970s even witnessed “The Crisis in Antitrust” characterized by the lack of
concern about consumer welfare and economic efficiency. The crisis was
taking shape not only in the courts’ hostility toward efficiency, but also in
Congress’ legislative tendency and the legal battles fought by Ralph Nader
and his followers with large corporations. For all these reasons, Bork called
for a reform in antitrust law and he believed that “the political fate of the
competitive, free-market ideal is heavily involved with developments in an-
titrust.”®

Bork’s view of the maximization of consumer welfare through efficiency
as the only legitimate goal in antitrust was founded on the theory of neoclas-
sic economics. Such a normative idea with strong modern color does have
had a great influence on the adjustments of the U. S. antitrust policy and
even the change of industrial structure since the 1980s, thus bringing the
theory of the Chicago school to prominence in the antitrust policy after the
rise of neo-conservatism in America. From the historical perspective of anti-
trust, however, Bork’s view has its own flaws, and the most critical one is
simplification. Simplification may reinforce the effects of a policy in some
cases, but it will be no help at all in historical explanation. From the very
beginning, the Sherman Antitrust Act was not “a consumer welfare prescrip-
tion”, as Bork says, which took economic efficiency as its only goal. *As a
matter of fact, the act has a rather wide range of economic, social, political,
and moral goals. The existence of multiple goals of the U.S. antitrust law
cannot be understood as a result of judicial interpretations at whim. They are
actually a reflection of different interests, ideologies, and theories. Moreover,
they have changed over time when the regulation regimes in the United
States varied from era to era. Therefore, the Chicago school’s theory on the
supremacy of economic efficiency in the U.S. antitrust law can hardly cover
all those goals and should not become the only criterion to make an appraisal
of the historical development of the U.S. antitrust law.

In his study of the debate over antitrust legislation in the 51* Congress, Bork
has found that consumer welfare was “the predominant goal expressed in
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Congress” and “in case of conflict, other values were to give way before
it.”'” But new studies of the Sherman Act and its legislative history com-
pleted by many other scholars after the publication of Bork’s book come up
with conclusions totally different from Bork’s view.'' These scholars, like
Hofstadter and other historians of older generation, see multiple goals in the
Sherman Antitrust Act.'"> Most of them also recognize that Congress’ pri-
mary concern was not about consumers but about producers, that is, the shift
of power center among producers as a result of the great transformation of
the American economy. The widespread impact of this shift could be clearly
seen almost everywhere in American society as it posed a threat to small
producers or small enterprises, upset the existing regional economic balance,
and put the rising modern enterprises under pressure from many state gov-
ernments. All the related interests, of course, had to react to this shift and
wanted their voices heard in the antitrust legislation. Thus, the Sherman An-
titrust Act actually became a legislative compromise in Congress between
these different economic interests, which made the act to be characterized by
multiplicity in goals and ambiguity in language.

To be sure, consumer welfare and reduction of prices of consumer goods
were indeed mentioned in the debate of Congress over antitrust legislation.
Senator John Sherman himself made it clear in his proposed bill: “all ar-
rangements between persons or corporations designed, or which tend, to ad-
vance the cost to the consumer...are hereby declared to be against public
policy, unlawful, and void ...” Senator Nelson W. Aldrich tried to insert a
proviso into the bill and make sure that “this act shall not be construed to
apply to ... combinations ... made with a view or which tend...to lessen the
cost of production or reduce the price of any of the necessaries of life...”"
The proviso was obviously intended to accept business combinations for
economic efficiency. It is largely because of these statements that Bork con-
cludes that the Sherman act had been designed to protect consumer welfare
and raise business efficiency. However, as economic historian Christopher
Grandy tells us, “The bills never mentioned protecting consumers without
also mentioning protecting producers via the regulation of competition.”*
Even when Sherman emphasized “full and free competition” in his bill, he
did not necessarily mean the Chicago school’s “maximization of consumer
welfare”. In fact, he once stated very clearly in the debate: “[Courts must in-
tervene] when [corporations] combine with a purpose to prevent competi-
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tion ... and they ... sell their product at a loss or give it away in order to
prevent competition ...”"> Apparently, such a statement did not take price
reduction for consumer welfare as the only goal of antitrust. Moreover,
Sherman strongly opposed the above-mentioned Aldrich’s proviso which
seems to be perfectly in accord with Bork’s idea on consumer welfare and
economic efficiency. Most importantly, when the Sherman antitrust bill fi-
nally emerged from the Senate Judiciary Committee and passed both the
Senate and the House, there was neither Aldrich’s proviso nor Sherman’s
concern about “the cost to the consumer” and “full and free competition” in
the official version of this act. What we see instead is the ambiguous lan-
guage of common law on “restraint of trade”.

Bork argues that “Sherman and his colleagues identified the phrase ‘re-
straint of commerce’ or ‘restraint of trade’ with ‘restraint of output’.”'
Since “restraint of output” would raise the price and do damage to consumer
welfare, prohibition of “restraint of trade” by Congress in the Sherman an-
titrust act was to oppose “restraint of output” in order to protect consumer
welfare. Without mentioning that Bork’s argument misinterprets the phrase
“restraint of trade” in common law, the undeniable fact is that the people’s
major concern at that time was not restraint of output and rising prices, but
overproduction and falling prices. Thomas DiLorenzo of George Mason
University did a study of those industries that were accused of being mo-
nopolized by the trusts according to the Congressional Record of the 51
Congress and for which data were available. He found that, of the 17 indus-
tries studied, “there were increase in output not only from 1880 to 1890, but
also to the turn of the century in all but two industries, matches and castor
0il.” Moreover, “Real GNP increased by approximately 24 per cent from
1880 to 1890, while those alleged monopolized industries for which some
measure of real output is available grew on average by 175 per cent—seven
times the rate of growth of the economy as a whole.” Therefore, there is no
evidence to say that the trusts restricted output in general. And there is no
basis, either, to charge that they raised prices. According to DiLorenzo’s
study, the average price of steel rails fell by 53 per cent between 1880 and
1890, the price of refined sugar by 22 per cent, the price of lead by 12 per
cent, the price of zinc by 20 per cent, and the price of bituminous coal re-
mained steady, but declined by 29 per cent from 1890 to 1900. Therefore,
the fall of the consumer price index by 7 per cent from 1880 to 1890 was
exceeded by that of all these items in the so-called monopolized industries
except coal."”
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Apparently, what the Sherman Antitrust Act should be really concerned
about was not the monopoly practices of restrain of output and raising of
prices that would damage consumer welfare, but the new imbalance of eco-
nomic power coming from the rapid industrialization of the American
economy and the rise of modern enterprises after the Civil War. The imbal-
ance led to discontent or concern among various interest groups of producers.
The typical interest groups to be affected were farmers, cattlemen, and other
small producers. After his research in the attitudes toward trusts prior to the
Sherman Act, Sanford D. Gordon believes that “Perhaps the most violent
reaction [to industrial combinations] of any single special interest group
came from farmers.”'*Although farmers, as consumers, benefited from a less
fall in the price of farm products than in that of other goods between 1865
and 1900," they, as producers, not only lost the sense of security in the
changing economy, but also felt the pressure to reduce prices brought by
highly efficient mass production. In Missouri, one of the states that enacted
antitrust legislation before the Sherman act, it was exactly under the threat of
price reduction posed by the four largest Chicago meat packers that cattle-
men and local retail butchers agitated against the monopoly practices of the
“beef trust”.”" Later they became one of the major interest groups to lobby for
the Sherman Act in 1890 and federal meat inspecting legislation in 1891.*'

The antimonopoly impulse at that time, according to Elizabeth Sanders’
study, also “reflected the antagonism of the nonindustrial periphery toward
the marauding rail, financial, and industrial corporations of the North-
east—Great Lakes manufacturing belt.” This sectional conflict of interests
between nonindustrial periphery and the manufacturing belt could be traced
to the regional specialization of the expanding industrial economy during the
second half of the nineteenth century. “In the region stretching south from
southern Maine through Pennsylvania and westward to the western shore of
Lake Michigan,” as Sanders points out, “there had emerged a swath of in-
dustrial cities whose economic hegemony would remain unchallenged for
almost a hundred years.” The eight states in this region accounted for 69
percent of the nation’s total value-added in manufacturing in 1890. If the
three pacific coastal states were added to this manufacturing belt, the per-
centage should arise to 72.* In the periphery including the southern, Mid-
west, plains, and mountain regions, farmers and other smaller producers did
not see this rapid industrialization as an opportunity but a threat. When they
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were compelled to do business with giant corporations like American Har-
vester, American Tobacco, Swift, and Standard Oil in an unpredictable mar-
ket, they found themselves in danger as if treading on extremely thin ice.
Thus, antimonopoly emotion erupted like a volcano. In the south, where the
people were already deeply hurt by the feeling that their region fell into an
economic colony after the Civil War, all these developments added fuel to
the flames of discontent. It is no exaggeration to say that the Sherman Act
was, to a certain degree, a product of the antitrust movement led by small
producers in the periphery. Even though they did not have a total victory,
Sanders is convinced, “the agrarians could, nonetheless, take credit for the
fact that an embryonic antitrust policy was established, at a time when
Europe was moving in the opposite direction on the issue of public policy
toward concentrated economic power.”*

In spite of the influence of small producers and the periphery, they did not
dominate the legislative process of the Sherman Antitrust Act, because the
weight which big business enjoyed to have with Congress could hardly be
overestimated. Senator Aldrich who had sought to make business combina-
tions for cost reduction to be immune from antitrust law later became the fa-
ther in law of John D. Rockefeller, Jr. His close ties with the sugar trust were
frankly recognized by a biographer chosen by Aldrich himself. Oliver Payne,
Senator Henry Payne’s son, was the treasurer of the Standard Oil and a
member of the Standard Oil’s board of directors. All these stories about the
close relationship between big business and the 51 Congress and the possi-
bility that the Sherman antitrust act was a trade off for the McKinley tariff
act have been such familiar subjects in the works of American political his-
tory** that we do not have to say much here. What is worth our attention is
that in recent years some scholars applied the public choice theory to
American economic history and they found evidence in their event study that
the Sherman Antitrust Act was indeed a better option for big business in
comparison with the antitrust regulation and legislation at the state level.
Partly because of the political pressure from small producers, sectional in-
terests and various antimonopoly groups, the state governments had begun
their attack on trusts since the 1880s and gained a lead of timing and force-
fulness over the federal government. From 1888 to 1890, six states won their
cases against four trusts of national prominence and one of regional notoriety,
including the Standard Oil (of Ohio). It was also between 1888 and 1891 that
fifteen states passed antitrust laws. And thirteen of these legislations had
been enacted before the Sherman Antitrust Act became a law. All these state

2 Ibid., p. 157.
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antitrust laws were more unambiguous in legal definition and more sweeping
in prohibitions than the Sherman Act. For example, the Texas antitrust stat-
ute had seven paragraphs to define what constituted a trust. Price fixing was
prohibited in explicit terms by all the fifteen state antitrust statutes, and there
were also express provisions in some of these statutes to outlaw pools, at-
tempts to limit production, restrictive covenants and contracts mandating ex-
clusive territories, local price discrimination, predatory pricing, vertical re-
strains, etc.”’Not surprisingly, when the scholars believing in public choice
theory use the methods of mathematical statistics to do an event study of the
state antitrust actions and the Sherman Act, they have found that the state ac-
tions brought about a panic among investors, which reduced not only the
market value of the trusts involved in the legal suits but also that of those
trusts not involved. In contrast, the Sherman Antitrust Act did not have such
an impact as the state actions did.

According to the calculation of market returns by Werner Troesken, the
courts decisions against the sugar trust in California and New York reduced
the market value of the average trust 6-9 percent. The Nebraska court’s de-
cision against the whiskey trust reduced the value of the average trust 67
percent, and the Illinois court’s decision against the gas trust reduced the
value of the average trust 69 percent. In Louisiana, the court’s decision
against the cotton—oil trust reduced the value of the lead trust 6-9 percent.
As for the cumulative effect of all these court decisions, it reduced the mar-
ket value of the average trust 29—37 percent. Although the lead trust was not
involved in these cases, its market value also fell between 31 and 44 percent.
Apparently, the impact of the state antitrust actions can hardly be overesti-
mated. But this is not the case for the Sherman Antitrust Act. In spite of the
fact that the revision of Sherman’s original bill by the finance committee and
the referral of the bill to the judiciary committee reduced the value of the
average trust slightly and the passage of the final bill by the house reduced
the value of the sugar trust 8-9 percent, the market value of the average trust
rose 12—15 percent the same week when Sherman introduced his antitrust
bill. In other words, all trusts had unusually large market return that week.
When all legislative events associated with passage of the Sherman Act are
considered, Troseken has found that this act increased the market value of
the average trust 9-21 percent. Even though the last estimate about the cu-
mulative effect has limited applicability, there is enough reason for Troseken
to conclude in his study: “investors...considered the Sherman Antitrust Act
at most a minor threat to the trust movement, and might have even perceived
some types of federal antitrust legislation as desirable...In 1890, businesses

# Werner Troesken, 2000, pp. 84—89.
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clearly believed state antitrust enforcement was a much more serious threat
than any proposed federal regulation.” ** What large corporations preferred
for antitrust regulation is obviously the Sherman Act rather than the state ac-
tions.

All these scholars’ studies are consistent with the view of American po-
litical historians who have done a great deal of research in the Sherman Act
for quite a long time. As early as 1954, William Letwin pointed out in his
book Law and Economic Policy in America: The Evolution of the Sherman
Antitrust Act: “Congress had wanted to do two things which, although not
incompatible, are not easily kept in tandem: to preserve the benefits of com-
petition while enjoying the benefits of consolidation.”®” In other words,
whereas the U.S. Congress, as a democratic institution, had to react to the
powerful antimonopoly voice all over the country undergoing a rapid indus-
trialization, it should also be responsible for the future of large corporations
which were to become the dominant force in the American economy around
the turn of the century. Such plural representation of Congress as spokesman
for various interest groups determines the multiple goals of the Sherman An-
titrust Act. From the very beginning, we should say, the U.S. antitrust law
has never been the legislation with only one goal as Bork has incorrectly ar-
gued.

The Sherman Antitrust Act was not only a result of both rivalry and com-
promise between different interest groups, but also a creation of different
ideas. During the period of its legislation and early enforcement, the Ameri-
can Revolution’s republican ideal of balance of power still exerted a great
influence, and liberal belief in natural rights and individual liberty enjoyed
also its popularity. As for economic thoughts, there was a transition from
classical to neoclassical economics. While the old ideas had not withdrawn,
the new ones already started their invasion. The conventional wisdom that
there was no “economic” approach to antitrust problems until the 1970s
seems to be wrong. Legal historian Herbert Hovenkamp now concludes in
his well-known study that “Antitrust policy has been forged by economic
ideology since its inception.”®® As a matter of fact, both political ideology
and economic thoughts do have their impact in this policy area. The U.S. an-
titrust law and its early practice can be seen as a complicated outcome of the
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compromise between republican and liberal ideas as well as of the transition
from classical political economy to neoclassical economics.

For classical republicanism, as everybody knows, “the exclusive end of
government” was the well-being of all citizens, and the top priority should
be public good rather than individual interests. Such ideal had been widely
applauded by Americans as their “Polar Star” during the revolutionary
era.”’Civic virtue, people believed at that time, ensured that public good
would not be overshadowed by private acquisitiveness. It was also a belief of
those people approving classical republicanism that the foundation of civic
virtue was the property right, that is, only an electorate of independent,
self-supporting property owners would be willing and able to pursue public
welfare, because the people without property were subject to whoever they
depended on and those with too much property had difficulties to make their
private interests subordinate to public good.”’Therefore, Noah Webster wrote
at that time: “An equality of property, with a necessity of alienation, con-
stantly operating to destroy combinations of powerful families, is the very
soul of a republic.”*'Obviously, balance of power was a tenet of republican-
ism. Although liberalism founded on individual liberty finally became a
mainstream value in American mind, the republican ideal of balance of
power was still a deeply cherished desire of many people around the turn of
the nineteenth century to the twentieth when the shift of economic power
center was underway. The Sherman Antitrust Act, as David Millon points

out, “was a final effort on behalf of this longstanding, deeply rooted ideol-
9932

ogy.

According to Millon’s study, “the traditional concern about the destruc-
tion of balanced economic power was at the heart of the Sherman Act.”*
And there was no hesitancy to attack on monopoly in the Congressional de-
bate. Senator Sherman himself said very clearly that biggest threat to social
order was “the inequality of condition, wealth, and opportunity that has
grown within a single generation out of the concentration of capital into vast
combinations to control production and trade and break down competi-
tion.”** Senator George Hoar also criticized the great monopolies as “a
menace to republican institutions themselves”.”> In the opinion of Senator
George Gray, the large firms with easy access to capital had “undue advan-
tage over those who were not the possessors of capital in the same degree”.
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He wanted Congress to prevent such imbalances, even if the concentration of
capital might “have resulted in the advance of our civilization and the in-
crease of our wealth”.*® It is as clear as crystal from these senators’ state-
ments that the central concern of the republican ideal was not efficiency but
power. To restore the balance of economic power destroyed by the rise of
big business was one of the legislative goals of the Sherman Act. Senator
Sherman made his eloquent argument as follows: “If we will not endure a
king as a political power we should not endure a king over the production,
transportation, and sale of any of the necessaries of life. If we would not
submit to an emperor we should not submit to an autocrat of trade, with
power to prevent competition and to fix the price of any commodity.”’ He
also declared the goal of the antitrust legislation was to protect “the indus-
trial liberty” for American citizens, that is, to protect the freedom to compete
on the roughly equal conditions.™®

The central concern of liberal political thoughts was also the power rather
than efficiency. But liberalism did not stress public good as republicanism
did. The pursuit of individual interests, in the liberal ideology, was driven by
the nature of human beings and there was nothing wrong with that. Every-
body has the liberty to pursue individual material interests, which was based
on the natural rights to property, labor, exchange, and competition. Individ-
ual liberty and natural rights should be protected not only from other citi-
zens’ violation, but also from government’s encroachment.”® The concern
about the threat to liberty posed by governmental power had been the focus
of liberal political thoughts for a long time. This was clearly seen in the U.S.
constitution and, especially, in the Bill of Rights. For these reasons, property
right, liberty of contract, and limited government became the fundamental
doctrines of liberalism. As Rudolph J. R. Peritz has discovered in his study,
what was relied on by those, holding the banner of liberal ideology, who
disagreed with Senator Sherman on the antitrust issue is the concept of the
so-called “just price”, “fair return” or “fair profits” closely related to the
property right. Senator Orville Plat made it clear in the debate that “prices
should be just and reasonable and fair, that prices ... should be such as will
render a fair return to all persons engaged in its production, a fair profit on
capital, on labor, and on everything else that enters into its production ...
[E]very man in business ... has a right, a legal and moral right, to obtain fair
profits upon his business and his work; and if he is driven by fierce competi-
tion to a spot where his business is unremunerative, I believe it is his right to
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combine for the purpose of raising prices until they shall be fair and remu-
nerative.”*” When Sherman insisted on republicanism for protecting the
freedom to compete, Plat went for liberalism on behalf of the combinations
to protect the property right. What they both did in their reaction to the
newly emerging business combinations, as legal historian James May puts in
his long article, was not “to embrace any fundamentally new economic the-
ory”, but to seek “to assimilate this unusual element into a traditional vi-
sion”.*" Both republicanism and liberalism were such “traditional vision”. It
is because of their rivalry and compromise that the Sherman Act left enough
room for these two ideologies to maneuver on the issue of antitrust.

Traditional ideas, however, would not stay forever without change. One of
the foundations of liberal ideology, classical political economy, was under-
going its major transformation into neoclassical economics in the late nine-
teenth century. The rise of neoclassism is described by Professor Hovenk-
amp as “a great revolution” in Anglo-American economic theory.** In clas-
sical political economy, “competition” was seen as “liberty”, a freedom to
determine the allocation of personal property or resources. To put it in legal
terms, it was liberty of contract. Neoclassical economics, in contrast, was not
founded on such concept of liberty, but on marginal utility theory. The con-
cept of “perfect competition” in neoclassical theory meant that when price
was driven to marginal cost, firms were forced to minimize their costs
through innovation and expansion to optimal size. Thus “competition” once
regarded as “liberty” in classical political economy became cost-price rela-
tionships in neoclassism. This revolutionary change in economic theory
deeply affected not just the basic principles of common law but also the de-
velopment of antitrust enterprise in the United States, because the Sherman
Act was regarded in many people’s opinion as federal codification of com-
mon law.

As everybody knows, the Sherman Act did not make an explicit statement
to protect competition, but adopted common law language to prohibit “re-
straint of trade”. Since the nineteenth century common law was still under
great influence of classical political economy, the so-called “restraint of
trade” was interpreted as the elimination of other parties’ freedom to act in
the market such as forcing people to sign a covenant not to compete, etc.
Based on this interpretation, cartel agreements on price fixing had not been
regarded in common law as “restraint of trade” in most of the nineteenth
century, because they, as voluntary agreements, did not restrict the other par-
ties’ freedom than their members’ to act in the market through coercive

4 Rudolph J. R. Peritz, 1996.
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means. When the Sherman Act used the common law language, however, it
did not stick to the common law practice of “restraint of trade” without any
change. First of all, contracts to restrain trade were no longer regarded as just
unenforceable by law, but declared illegal by courts under the Sherman Act.
They might be also prosecuted by the state or the third party who had had no
rights to do so according to common law. More importantly, courts were get-
ting tougher and tougher on cartel’s price fixing which had not been charged
as “restraint of trade” in the practice of common law, but now was defined as
“naked restraint” to be prohibited without even considering if it was
reasonable.* In contrast, the “restraint of trade” in terms of the nineteenth
century common law such as a covenant not to compete became more and
more tolerable in American courts. For example, the Rhode Island Supreme
Court ruled in the 1894 case of Oakdale Manufacturing that such a covenant
should be legal “even if the restriction [is] unlimited as to both time and ter-
ritory”.* Therefore, as Professor Hovenkamp puts it very clearly, “The law
actually kept close step with these changes in the conception of ‘competi-
tion’, gradually lessening its concern about the restraints on individual free-
dom that contracts in restraint of trade entailed, and becoming increasingly
concerned about arrangements that were anticompetitive in the neoclassical
sense, such as price fixing.”*

These changes in the law related also to neoclassical understanding of
“coercion” in restraint of trade. There were two kinds of coercion that had
not been really regarded as coercion from the perspective of classical eco-
nomics and common law, because they had been recognized and permitted
as consistent with the individual liberty of contract. One of them was the co-
ercion through a contract to bind contracting parties themselves. The other
was that through an agreement by individuals to coerce the third parties in
the market and nowhere else, that is, cartel-type arrangements. It is easy to
understand that the first kind of coercion did not infringe on any individual’s
liberty. As for the second one, the third parties had been seen in the classical
model as free to ignore the cartel agreement just as those cartel members
were free to reach their agreement. Therefore, no individual’s liberty of con-
tract had been violated. Partly because of such understanding of coercion in
the classical terms, cartel-type arrangements had not been ruled against by
courts in most cases before the passage of the Sherman Act and even in the
early years of its enforcement. Neoclassical economics, however, did not
buy the classical view of coercion. According to Alfred Marshall, everybody
had a “reservation price” defined as a price more than which the person

® Unites States v. Addyston Pipe and Steel Co., 85 F. 271 (6" Cir. 1898).
* Hovenkamp, 1991, p. 282; Oakdale Manufacturing Co. v. Garst, 18 R. 1. pp. 484, 488 (1894).
* Hovenkamp, 1991, p. 274.
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would not pay. When purchasing or refusing to purchase from the monopo-
list or cartel, the people were actually coerced either into paying more than
the competitive price or into not purchasing at all. In both cases the people
were deprived of what they might have enjoyed in an unrestrained market.
Therefore, neoclassical economics extended the concept of coercion into the
market coercion and provided an economic reason for courts, under the
Sherman Act, to rule against such market actions that had not been charged
in the past.*

The new move in the U.S. antitrust law under influence of neoclassical
economics had to confront a constitutional issue: did liberty of contract in-
clude the freedom for individuals to sign an agreement to eliminate competi-
tion among themselves? If the Supreme Court held firmly to liberty of con-
tract in terms of classical economics and common law, there would be al-
most no way to have the antitrust act being enforced. In fact, several major
cases of the time such as United States v. Joint-Traffic Association (1898),
Addyston Pipe & Steel Co. v. United States (1899), and Northern Securities
Co. v. United States (1904) all involved this constitutional issue, because the
accused parties insisted that their price-fixing agreement or voluntary com-
bination should be protected in the name of their liberty of contract and there
was no unreasonable restraint of trade defined by common law. The defen-
dant in the Joint Traffic railroad cartel case even charged the Sherman Act as
unconstitutional. In the Addyston Pipe & Steel Co. case, however, Justice
Rufus Peckham, a well-known advocate of the liberty of contract, ruled on
behalf of the Supreme Court that, while liberty of contract was protected by
the Constitution, the power of Congress to regulate interstate commerce was
also recognized by the Constitution. According to him, the doctrine of liberty
of contract “has never been ... held” to include “the right of an individual to
enter into private contracts [which] would, if performed, result in the regula-
tion of interstate commerce and in the violation of an act of Congress upon
that subject.”’ This decision made liberty of contract no longer easy to be
used as an excuse to eliminate competition when the Sherman Act was ap-
plied. Obviously, it is a major step taken by the Supreme Court to move the
U.S. antitrust law further forward in its practice.

In short, the ideas that had played an important role in the enactment of
the Sherman Act and its early enforcement include the republican ideal of
balance of power, liberal belief in property rights, classical doctrine of lib-
erty of contract, and neoclassical theory of market prices. They, of course,
brought about the multiple goals into the U.S. antitrust law. All these ideas

* Hovenkamp, 1991, pp. 287-291.
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involved not just economic principles and common law interpretations, but
also political and moral ideologies that people held dear in the American so-
ciety. Moreover, these ideologies would update themselves from era to era,
join together with new thoughts to continue to exert influences on the further
development of the U. S. antitrust law, and make the law’s multiple goals
characterized by changing times. In other words, the U.S. antitrust law re-
flects also the voices of different eras, and its alterable goals relate to the
different time periods with different regulatory regimes that set the general
orientation for the antitrust law in the different historical contexts.

In 1991, Professor Marc Allen Eisner proposed for the first time that there
had been four different economic regulatory regimes in the United States
since the late nineteenth century—the market regime (1890-1910s), associa-
tional regime (1920s—1930s), societal regime (1960s—1970s), and efficiency
regime (1970s—1980s). His thesis was favorably adopted by Albert A. Foer,
President of the American Antitrust Institute, and Robert H. Lande, the Sen-
ior Research Fellow of the same institute, in their 1999 article to review the
evolution of the U.S. antitrust law.*® A regulatory regime is defined by Eis-
ner as “a historically specific configuration of policies and institutions which
structures the relationship between social interests, the state, and economic
actors in multiple sectors of the economy.” When great changes take place in
economy and society, the regulatory regime changes also in response, be-
cause interest groups mobilize themselves to demand an alteration in the re-
lationship between the state and the economy to compensate for the uncer-
tainties created by the changing economy and society. All these demands are
determined by people’s view of the economic and social changes. In other
words, they are taking shape in people’s thinking of political economy and
institutional developments. When these demands push the regulatory policies
and institutions to move forward, a new regulatory regime is developed as a
more updating reflection of the demands of the times than the last regime.*
The market regime emerging in the late nineteenth and early twentieth
century was a response to the economic and social changes resulted from the
rise of big business. Its goal was to revitalize or reorganize the market order.
That is why Eisner calls it as “the market regime”. The demand to revitalize
or reorganize the market order was very popular at that time and had ex-

* Marc Allen Eisner, 1991b. Albert A. Foer and Robert H. Lande, 1999: 147—172.
* Eisner,1991b, pp. 1, xv—xvi.
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tremely important impact on the development of the regulatory policies and
institutions around the turn of the century. In fact, the U.S. antitrust policies,
from the Sherman Act to both the Clayton Act and the Federal Trade Com-
mission Act of 1914, were a main part of the economic regulation under the
market regime. Therefore, they were characterized by the deep concern
about the market order. And this concern about the market was clearly seen
in those thoughts and theories—republicanism, liberalism, classical political
economy, neoclassical economics—which had the most important bearing
on the antitrust law. According to the analysis of Rudolph Peritz, these
thoughts and theories can be subsumed into two kinds of ideologies. The
first one is a pro-small business ideology, stressing a republican ideal, i.e.,
the freedom of unlimited competition among roughly equal actors in the
market. The second one is a pro-big business ideology, emphasizing a liberal
ideal, i.e., the liberty of contract to combine or to collaborate in order to en-
sure the fair return on property.”® Although these two ideologies represent
different interests and social values and have different goals on the issue of
antitrust, they do have the same concern about the market relations. The
former concerns itself with unlimited freedom to enter the market, and the
latter concerns itself with the precondition of market activities—liberty of
contract.

In addition, the antitrust law’s concern about the market relationship could
also be found in the establishment of two important rules in this field, that is,
rule of reason and per se rule. On the first rule, the justices of the Supreme
Court divided themselves into two groups. One was “Literalists”, the other
was “Rule of Reasonists”. The former, headed by Justice Rufus Peckham,
insisted that Sherman Act should be enforced strictly according to the statute;
the latter, headed by Justice Edward D. White, believed that the Sherman
Act should follow the rule of reason of common law. At the beginning,
courts based their decisions on the rule of reason. What they ruled against
was not reasonable restraint of trade, but unreasonable restraint of trade.
From the Trans-Missouri Freight Association case of 1897, however, the
Literalists gained the upper hand in the Supreme Court’s decisions. They as-
serted that what the Sherman Act prohibited was all restraints of trade no
matter whether they were reasonable or unreasonable. Justice Peckham put it
very clearly that, in spite of the efficiency of business or trading combina-
tions, they were not allowed to “reduce the price of the article traded in or
manufactured ... by driving out of business the small dealers and worthy
men whose lives have been spent therein ...”"' The Rule of Reasonists dis-

30 Peritz, 1996, pp. 14-20.
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sented and held their different opinion later in a series of decisions including
that of the well-known Northern Securities case of 1904. However, it was
not until the Standard Oil case of 1911 that they successfully reconfirmed
the rule of reason on purpose to protect liberty of contract. Chief Justice
Edward made an explicit statement in the decision on behalf of the Supreme
Court: the Sherman Act “under this view evidenced the intent not to restrain
the right to make and enforce contracts, whether resulting from combination
or otherwise, which did not unduly restrain interstate or foreign com-
merce ...”>* Even after Congress later passed the Clayton Act and the Fed-
eral Trade Commission Act to prohibit some monopoly practices and to es-
tablish the FTC, the final words would still come from the Supreme Court on
the antitrust issue. What the Court relied on would still be the rule of reason.
Ensured by this rule, liberty of contract has provided rather large legal room
for enterprise to expand their market activities.

As for the per se rule, it was used by the Supreme Court to exclude cartel,
pool and loose combination for maintaining resale prices from the category
of reasonable restraint of trade and regard these practices as illegal per se.
That is to say, what the rule of reason protected is the liberty of contract of
tight combinations only, not including loose combination for price fixing. As
early as in the Addyston Pipe & Steel case of 1898, Judge William Howard
Taft of the Sixth Circuit Court of Appeal made a difference between “direct”
and “auxiliary” restraints of trade, and price fixing of loose combination, in
his opinion, had always been condemned by American courts as ‘“naked”
direct restraint of trade without inquiry into their reasonableness.” Taft
might be wrong in legal history, but the per se rule he had proposed was
confirmed by the Supreme Court. In 1910, the Supreme Court’s decision on
the Dr. Miles Medical Co. case prohibited this company from requiring its
independent distributors to maintain resale prices through their contracts.”
Such loose combination between a large manufacturer of patent medicines
and its independent distributors should not be protected under liberty of con-
tract, because the Court regarded liberty of contract as an individual liberty
and a loose combination was not an independent individual entity. In con-
trast, a large corporation under unitary management as a result of tight com-
bination was more likely to be regarded by the Court as an independent indi-
vidual entity. It was around the turn of the century that, from the perspective
of corporate law, a corporation had no longer been defined as an artificial
being, but as a natural entity with its legal personhood. Partly for this reason,
the protection of individual liberty under the Fourteenth amendment was ap-

52 Standard Oil Co. v. United States, 221 U. S. 1, 59-60 (1911).
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plied by the Supreme Court to the rights of corporations.” This was also a
legal reason why the Court wanted to make a difference between loose and
tight combinations on the antitrust issue. Obviously, no matter whether
stressing liberty of contract as an individual liberty in the per se rule or es-
tablishing the rule of reason to protect such liberty, the justices of Supreme
Court had the market relationship in their mind. In other words, the two rules
were not inconsistent with the primary objective of the market regime, i.e.,
revitalizing or reorganizing the market order based on individual liberty in
an era of big business.

The American economy which was dominated by large modern enter-
prises arising under the market regime, however, fell into the Great Depres-
sion in the 1930s. In order to stabilize the economy, a new regulatory re-
gime—the associational regime—was coming into being around that period.
This regime was not based on individual liberty, but promoting different
economic interest groups to establish their associations such as trade asso-
ciations, which were expected to be integrated by government into the pro-
cedure of policy making and implementation and play a major role in a
self-regulation system under the supervision of government. Some scholars
describe such a regime as corporatist arrangements or an American variant
of corporatism.”® The associational regime had its advantage in utilizing the
expertise and human resources of regulated interest groups, lessening ten-
sions between the government and the regulated groups, and alleviating the
internal competition within an interest group which had been a deep concern
under the market regime. In short, cooperation should be the key to stabiliz-
ing the economy under the new regime. The National Industrial Recovery
Act, Agricultural Adjustment Act, Agricultural Marketing Act, Wagner Act,
Securities Act, etc. became the main parts of economic regulation under the
associational regime during the New Deal period.

The ideological origin of the associational regime, however, could be
traced back to post-classical rethinking of traditional individualism and
market competition in an era when American society was becoming more
organized in the late nineteenth and early twentieth century. Many intellec-
tuals of that period began “to see groups rather than individuals as the con-
stituent element of society”. The most famous among them include Arthur F.
Bentley, Mary Parker Follet, Thorstein Veblen, Charles Horton Cooley,
Herbert Croly, Oliver Wendell Holmes, and John Dewey. Even stubborn in-
dividualist John Kirby, President of the National Association of Manufac-
turers, admitted: “we are living in an age of organization.”’ As for Arthur

55 Morton J. Horwitz, 1992, pp. 65-107.
*® Donald R. Brand,1988.
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Jerome Eddy, an articulate advocate of trade associations, he declared in the
frontispiece of his book The New Competition: “Competition is war, and war
is hell.”® He called on moving forward from competition to cooperation.
The establishment of the federal reserve system in 1913 and the War Indus-
tries Board during World War I might be seen as the earliest experiment of
the associational regime. As for associationalism strongly advocated by
Herbert Hoover in the 1920s, it was, of course, the most important step to-
ward this regime before the New Deal. And the early New Deal was actually
the continuing experiment of the WIB and Hoover’s associationalist state.
Even though the National Recovery Administration, as a representative of
the association regime of the New Deal era, failed, the regime continues to
play a role in one way or another in regulating agriculture, securities, and
industrial relations in today’s America.

The antitrust law was not an important part of regulation to stabilize the
economy under the associational regime. What the law did was to give le-
gitimacy to this regime. The reason is simple: since trade associations were a
kind of economic combination, their activities of collecting, analyzing, and
publishing of market information involved an issue whether they violated the
antitrust law or not. In the early years, the Supreme Court more often than
not had ruled against these activities. Starting from the Maple Flooring
Manufacturers Association case of 1925, however, the Supreme Court took a
new stand on this issue. In his decision on behalf of the Supreme Court, Jus-
tice Harlan F. Stone praised the activities of trade associations for fostering
“the intelligent conduct of business operations.” He borrowed “the consen-
sus of opinion of economists and many of the most important government
agencies” that the “public interest” was best served by information ex-
changes. In the view of the majority of the Supreme Court, as Rudolph Peritz
correctly points out, “Trade association activity was now imagined as ra-
tional competition rather than cooperation among competitors.”**The Federal
Trade Commission also strengthened its working relationship with trade as-
sociations in the 1920s and approved 57 trade agreements per year prior to
1930.°° When the NIRA was passed in Congress, the codes of fair competi-
tion drafted by trade associations or industrial groups under the act to fix
prices and limit output were exempted from the antitrust law. In other words,
the cartel arrangements of trade associations were legitimized by the NIRA.
The reason that the early New Deal took such stand on the antitrust issue
was to make sure that the associational regime based on cooperation would
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function effectively to stabilize the economy. This was quite different from
the goal of the antitrust law under the market regime to revitalize or reor-
ganize the market order built on individual liberty.

After the failure of the NIRA, especially the recession of 1937, the Roo-
sevelt administration did turn to direct governmental regulation, including a
tough antitrust policy, during the Second New Deal, with an attempt to re-
place the ineffective self-regulation under the associational regime and find a
new way to stabilize the economy. Congress and the Supreme Court took the
similar step as the executive branch did on the antitrust issue. However, as
historian Alan Brinkley finds, the confidence in American economic growth
rebuilt by World War II “robbed the ‘regulatory’ reform ideas of the late
1930s of their urgency and gave credence instead to Keynesian ideas of in-
direct management of the economy.” By the end of the war, American liber-
als believed that the state was capable enough of permitting itself “to com-
pensate for capitalism’s inevitable flaws and omissions without interfering
with its internal workings.” Therefore, they moved forward in the postwar
years “into new crusades—fighting for civil rights, eliminating poverty,
saving the environment, protecting consumers, opposing communism, re-
shaping the world ...”'It is in this historical context that a new regulatory
regime was born in the 1960s and 1970s. Unlike the market regime and the
associational regime, which were a response to economic change by and
large, this new regime responded to social defects as a result of capitalist
production and tried to solve the problems of occupational safety, health, and
environment in an industrial society. Eisner calls it as “the societal regime”.
And the regulation under the societal regime is known as “new social regula-
tion”.> To be sure, the antitrust policy can hardly be regarded as part of new
social regulation. But the enforcement of antitrust law was deeply influenced
by the social concern in such a historical context in spite of its tendency to
stress microeconomic analysis. As a result, decentralization became the main
feature of the U.S. antitrust law under the societal regime.

After the Second World War, post-classical economist Edward Cham-
plain’s theory of oligopoly and monopolistic competition not only dominated
the development of microeconomics, but also laid a foundation for micro-
economic analysis to arise as a basic approach to antitrust in judicial practice.
Thus we saw “the convergence of law and economics.” One of the most im-
portant products of this convergence was economic structuralism that had a
major influence on the development of the U.S. antitrust law before the end
of the 1970s. Represented by Antitrust Policy: An Economic and Legal

°1 Alan Brinkley, 1989, pp. 109, 112.
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Analysis written by Donald Turner and Karl Kaysen of Harvard University,
economic structuralism was a theory to believe that concentrated industrial
structure determined anticompetitive conduct and the latter would affect the
performance of the economy. Such a structure-conduct-performance para-
digm had its focus on the market structure or, to put it in a simple way, the
market share.” There was no lack of the antitrust decisions with their em-
phasis on the market share in the postwar era. In 1945, Judge Learned Hand
of the Second Circuit Court of Appeal decided in United States v. Aluminum
co. of America (ALCOA) that a 90 percent share of the U.S. market for vir-
gin ingot aluminum was certainly sufficient for a monopoly. The Supreme
Court followed the same principle (market position and “intent and purpose”
were tied together) in its decisions of a series of cases including American
Tobacco Co. v. United States (1946), United States v. United Shoe Machin-
ery Corp. (1954), etc.* In the Philadelphia National Bank decision of 1963,
Justice William J. Brennan even set a bright line to prohibit mergers result-
ing in an “undue percentage share” of the market (“at least 30%”) and a
“significant increase in concentration” (“more than 33%7”).*° Later, in its
1968 Merger Guidelines, the Antitrust Division of the Justice Department
made an explicit statement that an evaluation of large mergers should be
done according to a market-share analysis.®®

While economic structuralism focusing on microeconomic analysis
gradually set the tone for judicial practice of the antitrust law, the Jefferson-
ian concern about the expansion of economic power itself and its social ef-
fects continued to have an impact on the development of the antitrust enter-
prise. The Celler-Kefauver Act of 1950, to a certain degree, was a result of
such concern. It closed the loophole of the 1914 Clayton Act that had immu-
nized asset acquisition from antitrust investigation. Moreover, the Cel-
lar-Kefauver Act extended merger regulation to all corporate mergers in-
cluding not only horizontal mergers but also vertical integration and con-
glomerate consolidation.®’ In the Brown Shoe Co. case (1962), the Supreme
Court based its decision for the first time on the Cellar-Kefauver Act. This
case involved not just horizontal merger but also vertical integration. And,
more importantly, the merger took place in a relatively unconcentrated mar-
ket structure where merger would pose no threat to competition from the
view of economic structuralism. In spite of all these facts, the Court ruled
against the merger as illegal. Chief Justice Earl Warren wrote in the decision:

8 Peritz, 1996, pp. 183—184; Eisner, 1991a, pp. 90-91, 100.
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“We cannot fail to recognize Congress’ desire to promote competition
through the protection of viable, small, locally owned businesses. Congress
appreciated that occasional higher costs and prices might result from the
maintenance of fragmented industries and markets. It resolved these com-
peting considerations in favor of decentralization. We must give effect to
that decision.”® Such concern about economic power and favorite attitude
to local, small business could be also seen in three decisions of the Supreme
Court to support decentralization in 1967. In the Utah Pie Co. case, although
this company once had held two thirds of the market and still retained 45%
of the sale after three large multi-national food conglomerates entered the
market, the Supreme Court decided that the three large firms violated the an-
titrust law by selling pies at lower prices than those in other areas. Obviously,
the Court was not interested in promoting competition, but protecting the
“advantage of a local plant” with its “home-made apple pie”. And the Utah
Pie Company won the case not for economic reason, but for social values.*’
In the late 1960s, the demand for decentralization was intensified partly
because of the third merger movement and the report of the White House
Task Force on Antitrust Policy (the Neal Report). The task force suggested
in its report that divestiture should be forced until no firm possessed a mar-
ket share in excess of 12 percent. Before long the Nader Report and the
Stigler Report, critical of the FTC for its ineffective antitrust activities, were
also released. At the request of President Richard Nixon, the American Bar
Association set up a commission to do an investigation on the FTC and came
up with a conclusion similar to that of the Nader Report. Under the pressure
of these reports, Congress increased appropriations for the FTC and passed a
series of legislation to dramatically amplify the Commission’s powers such
as the Federal Trade Commission Improvement Act of 1975, the Hart-
Scott-Rodino Antitrust Improvements Act of 1976, etc. Although these acts
did not set a ceiling for a firm’s market share as the Neal Report proposed,
they did expand the FTC’s authority in the antitrust regulation. Moreover, in
Federal Trade Commission v. Sperry and Hutchinson & Co. (1972), the Su-
preme Court affirmed the agency’s authority to use Section 5 of the Federal
Trade Commission Act to reach practices that might escape from prosecu-
tion under the other antitrust statutes. This authority had been restricted by
the Court since its decision in the Motion Picture Advertising Service Co.
case in 1953.” It should be clear now that both economic structuralism fo-
cusing on the structural effects of market power and decentralizing efforts
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related to concern about the social impact of economic power all approved
certain restrictions on business expansion in their advocacy of decentraliza-
tion. This was actually supported by the two major parties until the
mid-1970s. Such a political consensus on the antitrust issue could hardly be
reached without the impact of the societal regime, a creation of historical
context, which was intended to prevent the social defects caused by capitalist
economical development.

Interestingly enough, however, both economical structuralism and decen-
tralizing efforts did not take efficiency as a sufficient reason for business
consolidation or expansion. The former believed that a large business enter-
prise with market power going beyond a certain limit would no longer seek
for efficiency so that the efficiency of economy of scale took place only in
the unconcentrated market. The latter insisted that efficiency should not be
taken as an excuse for economic power to do damage to society, including
its assault upon small business and local interests, which the Americans ap-
preciated very much as their tradition. It is on this issue of efficiency in the
enforcement of the antitrust law that the Chicago school distinguishes itself
as a challenger to the consensus under the societal regime. Efficiency has
now been taken by the Chicago school as a central goal of the antitrust pol-
icy. In his Antitrust Law: An Economic Perspective (1976), Professor
Richard Posner of the University of Chicago points out: “in an economic
analysis, we value competition because it promotes efficiency—i.c., as a
means rather than as an end—it would seem that whenever monopoly would
increase efficiency it should be tolerated, indeed encouraged.”’”’ He
compares the theoretical guiding role of economic efficiency in public policy
and law with the “big bang” theory about the origin of the universe.”
Economic efficiency, as mentioned above, is also the main theme of Bork’s
The Antitrust Paradox. He makes his view very clear that the overall
efficiency “determines the level of our society’s wealth, or consumer
welfare.”” As a result of the work done by Posner, Bork and other scholars
of the Chicago school such as George Stigler, etc., the economic efficiency
theory based on the price theory of neoclassical economics quickly replaced
economic structuralism and became the guiding principle of the U.S.
antitrust law reform from the mid-1970s to the Reagan era.

It is not just a coincidence that the Chicago school arose during this period.
What we saw in the Chicago school is a precursor of a new regulatory re-
gime— “the efficiency regime”. This regime was a response to the poor
performance of the American economy during the 1970s and 1980s. Stagfla-
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tion haunted the country that had never seen inflation and stagnation at the
same time. Both West Europe and Japan now loomed large as economic ri-
vals. Not surprisingly, more and more officials, policy analysts, and scholars
began to believe that the increasing regulation after the Second World War
had negatively affected efficiency, weakened firms in their competitiveness,
and become one of those causes for the coming of stagflation. Therefore, the
voices for deregulation were getting so popular that both the Carter and
Reagan administrations adopted a series of policies to reduce the govern-
mental interference with the market. In so doing, the U.S. government tried
to improve economic efficiency through promoting competition. Thus Eisner
calls the regime coming from such historical context as the efficiency regime.
The antitrust law reform was an important part of efforts to build this re-
gime.

In fact, as early as after President Nixon’s appointment had changed the
makeup of the Supreme Court, the majority of the Justices began to incline
to the view of the Chicago school, especially its efficiency rationale. The
most remarkable example was the decision on Continental T. V. v. GTE Sy!-
vania Inc. (1977). Justice Lewis Powell denied that vertical restrictions were
illegal per se. In his opinion, “Vertical restrictions promote interbrand com-
petition by allowing the manufacturer to achieve certain efficiencies in the
distribution of his product.” He even cited authorities such as Posner, Bork,
and Paul Samuelson to make his argument.”* This case indicates that eco-
nomic structuralism was no longer able to play a decisive role in the antitrust
decisions. By the Reagan presidency, as Eisner points out, “the Court con-
sistently examined the efficiency rationale underlying a questioned form of
business conduct and proved quite willing to circumvent established judicial
rules on this basis.”” For instance, in National Collegiate Athletic Associa-
tion v. Board of Regents of the University of Oklahoma (1984), the Supreme
Court stressed in the decision that it was necessary to examine the efficiency
aspects of price-fixing arrangements although such arrangements had been
prohibited as illegal per se in the past.”®

As for William Baxter, assistant attorney general for antitrust appointed
by President Reagan, his statement in 1982 was almost a copy of Bork’s
view. According to him, the efficiency was “the only legitimate objective
that [could] be distilled from the congressional goals of the antitrust
laws.””"Therefore, “an industry trend toward concentration is not a factor
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7S National Collegiate Athletic Association v. Board of Regents of the University of Oklahoma, 468 U. S.
85 (1984).

" Eisner, 1991a, p. 189.
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that will be considered.” He even said: “There is nothing written in the sky
that says that the world would not be a perfectly satisfactory place if there
were only 100 companies.” Under the leadership of such people like Baxter,
not surprisingly, Justice Department’s Antitrust Division challenged only 28
mergers in the 1980s when a total of 10,000 merger notifications were
filed.”® These 28 suits against mergers are less than any antitrust cases
brought by the Justice Department in any decade of the twentieth century
before that time. There were 87 such cases in the 1930s, 380 in the 1940s,
354 in the 1950s, and 410 in the 1960s.” Moreover, in the 1980s, the Anti-
trust Division withdrew its charge against IBM and reached a settlement out
of court with AT&T, which had been prosecuted by the Division for many
years. Although AT&T was divided into eight smaller corporations, the mo-
nopoly in this industry was not really affected by this settlement according to
many experts.*’ Partly because of such antitrust policy of the Reagan ad-
ministration, the 1980s witnessed another merger movement in American
history characterized by hostile takeovers and leveraged buyouts. The assets
involved in many mergers often reached billions of dollars in each case. It is
during that decade that G.E. merged RCA, the U.S. Steel bought the Mara-
thon Oil, GM formed a joint venture with Toyota, and so on. Thus we see
the Regan revolution in terms of antitrust.

From the end of the Reagan administration to the coming of the new cen-
tury, however, the U.S. antitrust law seems to move forward once again and
there is a tendency to be “more inclined than the Chicago School to observe
market failures and to accept a governmental role in the correction of market
failures.” The Microsoft case almost becomes a kind of headline. Accord-
ing to Foer and Lande of the American Antitrust Institute, a post-Chicago
school regulatory regime—the consumer protection regime—is now emerg-
ing as a response to economic globalization, information age, and shifting
political basis for antitrust.** To be sure, it is still open to question what ex-
actly this regime is. The goals of the U.S. antitrust law under the new regime
also need further exploration. But this article is certainly long enough to
conclude that, from the very beginning, the U.S. antitrust law has had multi-
ple goals under the influence of different interests and ideologies, and these
goals varied from era to era under different regulatory regimes with their
different focuses on market reorganization, economical stabilization, social
concern, economic efficiency, etc. In short, it is impossible for the U.S. anti-

8 Peritz, 1996, p. 278.

Richard Posner, in McChesney and Shughart, 1995, p. 82, Table 5.5.
% Donald Dewey, 1990, pp. 44-49.

81 Foer and Lande, 1999, p. 18.

%2 Ibid., pp. 18-25.
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trust law to have just one goal as Bork hopes, no matter whether you look at
the law from the perspective of either its legislative history or its judicial
practice in over a hundred years.
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