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Abstract During the past twenty years, higher education institutions in
China have gained enormous rights due to both the streamlining of
administration and the decentralization of the government. Their legal status
has hence changed dramatically. However, the expansion of their rights has
also brought about the possibility of higher education institutions profiting by
pursuing development. The influence of the market has begun to permeate
higher education institutions, and this change has shown some characteristics
of induced institutional changes. Accordingly, higher education institutions
should be regulated from the perspective of public law, so as to ensure their
public nature.
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Higher education institutions in this paper refer to institutions established by the
government and financed by public investment. In China, these higher education
institutions are normally recognized as publicly established or publicly-run
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institutions. Within Higher Education Law, higher education institutions are
defined as government-established institutions, so as to distinguish them from
privately-run institutions established with non-public budgetary funding. In the
last decade, the legal status of China’s higher education institutions has
undergone changes. This paper aims to analyze these changes, trace the reasons
behind them by analyzing the re-organization of the government-university
relationship, and finally discuss the problems resulted from these changes.

1 Origin of the problem

The legal status of higher education institutions refers to their vertical hierarchy
and horizontal categories within society, usually characterized by the institutions’
rights and obligations designated by law. The legal status of higher education
institutions determines their disposing capacity and behavior patterns and
furthermore determines their basic features as social institutions. The legal status
of higher education institutions has undergone unprecedented changes due to
educational system reforms over the past two decades. Some of these changes
have been reflected in education laws enacted by the Chinese government. The
implications of some of these changes are still unclear, yet they are still imposing
influences on the re-distribution of power and interests, hence raising new issues.
However, there is a paucity of attention and research focusing on how these
changes affect the legal status of higher education institutions, which has in turn
caused chaos in both theories and practice. In order to discover the true reasons
for the problems confronting higher education institutions, it is of particular
significance to understand the changes in the legal status of higher education
institutions, the influence of these changes, and how these changes will
contribute to the future development of higher education institutions.

1.1 Higher education institutions before reform: In the shadow of a planned
system

The current education system reforms can be regarded as the most profound
changes in the field of education in China since 1949, which has a
comprehensive impact on higher education institutions. It is necessary to first
review the history of higher education in China so as to understand the context of
the reform. Since 1949, China has begun to develop a government-established,
plan-controlled, isolated run, centralized and unified education system which
corresponds to the planned economy. It was a government-monopolized and
publicly financed system, characterized by centralization, hierarchy and
impersonalization. In this system, all higher education institutions were placed
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under the control of the government. The government planned and controlled the
establishment of institutions, finance, investment, curriculum design, enrollment,
teacher management, the awarding of degrees, etc. The administration of higher
education institutions was both directly and indirectly guided by the government.
The basic features of the system were:

(1) The state nationalized higher education institutions via administrative
means and unified all higher education institutions under the state’s plan and
control the talent training by means of plan.

(2) In the planned system, social life was highly politicized. Almost every
aspect of social life, including the economy, was controlled. Different interest
pursuits were banned. Social autonomous forces were diminished. Influenced by
all kinds of political factors to different degrees, higher education institutions
failed to function independently.

(3) The state controlled personnel affairs by placing people in the unit-based
administrative framework. Under such a system, the talents were typical of
organization man.

This was the general landscape of higher education institutions before the
reform in 1985. Higher education institutions were categorized as “fully state
appropriated institutions”. Hence, they were in fact a kind of internal institution
within the governmental administrative organ. Through state planning, the
government controlled every aspect of higher education, either at the macro level
such as the scale, speed, quality, and effectiveness in the institutions’
development or at the micro level such as the establishment and operation of
institutions, financing, teacher management, enrollment and the assignment of
students. Therefore, higher education institutions were in fact a low level
apparatus within the state administration system. Ultimately, the overwhelming
power of the government caused systematic problems within higher education
institution. Firstly, the power to run schools was fully controlled by the
government, thus causing higher education institutions to become mere
auxiliaries to the government. Secondly, higher education institutions were a
closed system isolated from society. During certain periods of time, higher
education institutions were even regarded as an important factor in spreading
state ideology as well as a crucial means of social control.

The higher education system was a miniature of the planned system in China
when education system reform was launched in 1985. As offspring of the planned
economy, higher education institutions were at the lowest level of the
administration hierarchy. They were subsidiaries to administrative authorities and
maintained by public budgetary funding without having the status of a legal
entity.
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1.2 Reform in the system of higher education institutions in 1985-1995

Higher education institutions could not adapt to the needs of society during the
social changes and were faced with great challenges in early 1980s, which was
the background under which the central government decided to reform the higher
education system. This paper will analyze the two policy documents including
the Decision of Education System Reform (1985) and the Outline of Education
Reform and Development in China (1993) released by the Central Committee of
the Chinese Communist Party and the State Council, so as to understand the
goals and pathways of the reform as well as the envisaged legal status of higher
education institutions, reveal the changes and discuss the reasons for them.

The goals of education system reform established in the 1985 were stated as
following: the government holds that it is an imperative to reform fundamentally
and systematically. Management systems should be reformed by means of
de-centralization, strengthening macro-management, expanding schools’ rights,
adjusting the educational structure and reforming the personnel systems. At the
same time, education ideas, content and methods that can not adapt to the
socialist modernization should be rehabilitated. Among the goals
de-centralization is one of the most important factors in this education reform.
The reform measures are: (1) Expanding the rights of higher education
institutions. Higher education institutions are endowed with the rights to accept
commissioned students and self-paid students outside the state plan; adjust
majors, make teaching plans and outlines, and edit and select textbooks; conduct
commissioned research or joint research and establish coalitions for teaching,
research, and production; appoint and dismiss vice presidents and department
leaders; organize the usage of state released funds; utilize self-raising funds and
carry out international education exchanges. (2) Establishing the system that
higher education institutions are run by the central government, provincial
governments, and central municipal governments, in order to motivate
governments at all levels.

It should be noted that this is the first time the rights for higher education
institutions to undertake institution management appeared in these official
documents. Differentiated from previous reforms, the redistribution of power was
not merely confined to the government. There were in fact two dimensions of
decentralization within this reform: devolution from the central government to
local governments as well as from the government to higher education
institutions. The decision-makers hoped to enhance the status of higher education
institutions by expanding their power and paved the way for them to be
independent education entities.

The Outline (1993) continued to emphasize resolving the problems found in
the relationship between the government and higher education institutions,
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between the central government and local governments, and between the State
Education Commission and other ministries of the central government. The aim
of this document was to form a system in which the government was in charge of
macro management while higher education institutions were autonomous entities.
Of particular importance that the policy stated that the system should be
developed to adapt to the socialist market economic, political and scientific and
technological systems. This was not included in the 1985 policy. Hence we can
conclude that the goal of decentralization had not been accomplished in the eight
years from 1985 to 1993. The reason was that the relationship between the
government and higher education institutions had not been completely
straightened out. Besides, the new factor of the market economic system made
this relationship more complex and confusing. Hence, the Outline announced
again that decentralization was the major goal of education system reform and
put forward the goal of establishing an education system in correspondence with
the socialist market economy.

The Outline (1993) attempted to reform the over-centralized planned system,
emphasizing the need for autonomy of higher education institutions. However,
the reform policies were still to be designed by the central government and
implemented from the top-down. The autonomy of higher education institutions
was not fully fulfilled. Higher education institutions were still subjected to
governmental moderation. This is verified by the provisions found within the
reform policies of the mid-1990s:

(1) Devolution. The ministries and committees of the central government
transfer most of the higher education institutions originally established and
managed by themselves to provincial governments.

(2) Joint management. The government encourages ministries and committees
of the central government and local governments to jointly run and manage
higher education institutions.

(3) Merger. The government encourages small institutions to merge together.

(4) Coalition. The government encourages enterprises and research institutes
to participate in running schools by entering corresponding management organs
or signing contracts with schools for collaboration.

The education system reform mentioned above was initiated by the central
government: “With the authorization of the State Council, the right and
responsibility of developing higher vocational education and most junior colleges
shall be transferred to provincial governments. Reform of the higher education
administrative system shall be accelerated on the basis of the principle of
joint-construction, adjustment, cooperation, and merger. The goal is to
accomplish the reform of the higher education administrative system as well as



348 LAO Kaisheng

structural adjustment within three years and establish a new system that
institutions are jointly administered by both the central and provincial
governments and the latter takes the main charge ” (Ministry of Education, 1999).
It can be affirmed that until then the reform of higher education system was still
characteristic of compulsion. Higher education institutions were still “fully state
appropriated institutions”. The relationship between the government and higher
education institutions was a vertical legal relationship characterized by “order
and obedience”. In other words, it was a typical internal administrative legal
relationship. Higher education institutions did gain some powers through reform,
but their legal status has not changed substantially. So the “right of running
institutions” was not yet asserted by legislation, and thus lacked legitimacy.

However, some substantial changes did occur in the higher education system.
The influence of the market appeared in the economic sector. Some measures
raised in the 1993 reform policy were quite different from those of the 1985
policy, as the government tried to coordinate education reform with the
construction of the socialist market economic system. These measures included
(Ministry of Education, 1999):

(1) To change the state operation of schools and to create a system that can
incorporate social forces into the running of the schools;

(2) To encourage, support, and supervise social forces and individuals in
running schools;

(3) To welcome overseas institutions in co-establishing schools within the
legal framework;

(4) To shape a cost-sharing system which is in accordance with socialist
market economic system and the government public finance system;

(5) To use financing and loans to increase education input;

(6) To support school-running enterprises and high-tech enterprises;

(7) To gradually begin to charge fees from students;

(8) To change the state-planned recruiting system, reform the allocation system,
implement a responsibility system and to reform internal management;

(9) To reform the allocation system;

(10) To implement the post responsibility system and appointment system;

(11) To reform internal management and socialize the logistic services;

(12) To make higher education institutions real autonomous legal entities
facing the society.

All of those reforms adapted to the market in different ways and in different
degrees. Compared to previous reform, some subtle but radical changes
emerged.

Until 1995, the progress of the education system reform has been in
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accordance with the goals, pathways and measures designed by the central
committee of the Party and State Council. However, various necessary conditions
leading to the change of the reform were accumulating and a new form of
institutional change was seeking its opportunity.

2 Induced institutional change in higher education institutions

According to theories of institutional change, there are two types of institutional
changes in modern society: imposed institutional change and induced
institutional change. Imposed institutional change is generally based on the laws
and orders of the government as well as implemented by the government.
Induced institutional change occurs when reform is initiated, organized, and
implemented by individuals or groups. Usually, induced institutional change
occurs when they do not have the opportunity to make profit under the original
institutional arrangement. Imposed institutional change takes place when
different interest groups re-allocate the income (Coase et al., 1991).

Higher education system reform in the last twenty years can be divided into two
periods. The first ten year period occurred before 1995 and the second occurred
after 1995. The reform was a process of transformation from imposed institutional
change to induced institutional change. Reform in the first period was imposed as it
was designed by the central government and implemented from the top-down.
Since 1995, institutional changes in higher education institutions were
characterized by important features that were different from those of previous
reform. The relationship between the government and higher education institutions
experienced differentiation and dramatic reorganization. The empowerment of
higher education institutions enabled them to change their capabilities and
behavior patterns. It was under these circumstances that spontaneous institutional
changes occurred in higher education institutions. Incentives of this kind of reform
were no longer based on the government’s will; rather, they were based on the
opportunity of profit-making resulted from the institutional imbalance. Driven by
economic interests, reform goals began to deviate and the path of the reform
started to shift. Such changes symbolized the fact that the system reform of
higher education institutions possessed some characteristic of induced
institutional change.

2.1 1995: The start of changes

1995 was a significant year in higher education reform when higher education
institutions gained a new legal status and furthermore changed their capabilities
and behavior patterns. From then on they can have and use many unprecedented
opportunities, including those of making profit.
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2.1.1 The National People’s Congress enacted the Education Law of the
People’s Republic of China in 1995. This law formally established the legal
status of schools: “Eligible schools and other educational institutions that have
satisfied conditions to be classified as legal entities shall obtain the status of legal
persons from the date of approval or registration. Schools and other educational
institutions shall enjoy civil rights and interests and bear civil liabilities in civil
activities according to law. Enterprises sponsored by schools and other
educational institutions shall undertake civil liabilities independently (Law
Office of the Ministry of Education, 2004).

Granting the qualification of “legal entity” to government-run higher education
institutions and making them independent autonomous bodies was an important
measure in the government’s decentralization policy. Higher education
institutions gained much more power than their overseas counterparts after
obtaining the status of legal entity. This had diverse implications. On the positive
side, higher education institutions had the legal basis to separate from
government. On the negative side, some previous administrative legal
relationships between the government and higher education institutions changed.
This made certain roles and responsibilities pertaining to education for both these
institutions and the government uncertain. According to the prescripts and
regulations of the law, higher education institutions are special subjects
performing a public service and exercising public power. However, there was no
necessary restriction from the perspective of public law which was inclined to
cause misconduct. This is an outstanding problem in the process of power
transfer.

2.1.2 The expansion of power in higher education institutions enabled them to
do many things that were never possible before and made a probability of
making profits for the institutions seeking development. The mechanism of
market began to penetrate the field of higher education. Some new models of
running schools emerged which associated higher education institutions and the
market to different degrees.

The monopoly over higher education was gradually weakened in the late 1980s.
The first indication of this weakening was the creation of minban higher
education institutions. Minban higher education institutions, or private higher
education institutions, were eradicated in 1949 and re-established in the late
1980s. These privately-run institutions made significant contributions in meeting
the need for education. By the mid-1990s, there were over ten hundred minban
institutions—at that time there were also over ten hundred public institutions.
The government and social forces became the two major forces running higher
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education institutions. Higher education was thus comprised of two categories:
public and market-based private institutions. The public and minban institutions
had a rather complicated relationship. Minban schools made use of social
funding, relying on the market mechanism for operating costs. Public higher
education institutions used public budgetary funding. They offered education
services to society through non-market public ways. The new relationship
between minban higher education institutions and government fostered the
differentiation and reorganization of the relationship between the public
institutions and the government. The inequilibrium caused by co-existing market
and non-market forces created the potential for state-owned institutions to make
profit. Since 1995, some university leaders who were enthusiastic for the market
economy urged to introduce the market force so as to remedy the imperfections
of the public education system. The patterns of resource distribution and
management in the market mechanism were another alternative ways of running
schools. State-owned higher education institutions have created new forms of
running schools spontaneously which connected higher education institutions
with the market in different ways. These new forms included:

(1) Symbolic operation of the market in higher education institutions;

(2) Partial market operation of higher education institutions;

(3) One-school-two-system market operation of higher education institutions;

(4) Market operation of joint schools run by higher education institutions and
foreign investors;

(5) Market operation of various classes for profession and language training as
well as tutoring developed by higher education institutions;

(6) Market operation of intermediary education organizations run by higher
education institutions;

(7) Independent schools run by public higher education institutions."

New initiatives were and are still continuously coming forth. Only a small part
of these innovative initiatives were mentioned in the Outline (1993). Most of
these new measures were mentioned in the Outline (1993). Most of them were
not designed and promoted by the central government. Rather, they were
proposed, organized and implemented autonomously by individuals or groups in
higher education institution. These new forms of running schools did not exceed
the policy framework of 1993. Instead, they made use of chances brought about
by the inequalibrium of the existing system. Because these new measures could
offer benefits for higher education institutions, they spread quickly throughout
the entire higher education community.

! Further discussion of this problem can be seen in (Lao, 2005).
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2.1.3 The social functions of higher education institutions have changed. Some
services that higher education institutions offered began to bear features of
commoditization. As the instigators in transforming education into a commodity,
higher education institutions combined knowledge dissemination with market
concepts, thus bestowing education a kind of exchangeability. Consequently,
higher education institutions began to bear some characteristics of enterprises
and business entities.

The third change taking place in higher education institutions in 1995 was the
emergence of a free transaction relationship. Some Chinese became interested in
investing in and establishing schools, while others were willing to pay for their
schooling. A new legal relationship of free transaction between schools and
students was established. Although there were various opinions on this issue,
more and more people acknowledged market-based education. They treated
education as a service industry and exchangeable product and considered going
to school as a way of consuming. In order to seize more opportunities for
development and obtain a better future career, people were willing to invest in
education for themselves or their children and buy education. This indicated that
a new right-and-obligation relationship was formed between schools, teacher and
students. Learners as education consumers had the right to select schools, study
content and even teachers, while schools and teachers as suppliers of education
had the obligation to offer qualified services. This free transaction relationship
made teaching and learning a process of exchange and gradually rooted in the
consumption culture.

Because of the changes mentioned above, higher education institutions in
China have become a field full of interest conflicts. Different groups hope to
achieve their own goals through education. At the same time, it is also a sensitive
field related to social justice where people are concerned about such issues in
education as equity and efficiency, its public nature and profitability, elite and
mass education. The conflicts and contradictions of distinct interests have never
been so serious as today.

2.2 New values in education after 1995

The induced institutional change in higher education institutions has not only
brought about substantive changes in higher education institutions, but also
exerted influence on the value system. Twenty years ago, education was regarded
as a common public good and power as well as responsibility of the state.
Education was monopolized by the government and maintained by the public
budget. The government held complete power over the establishment and daily
operating of higher education institutions. The scale, quality and effectiveness at
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the macro level and the operation, investment, teacher management, and student
recruiting at the micro level were all controlled through state planning. Thus,
educational institutions were simply one part of the state apparatus. It was
difficult for social forces to enter the education business. The new system of
running school emerging in higher education institutions in 1995 was a
completely new one which made an equilibrium between individuals and the
society as well as rights and obligations by virtues of contract spirit. What
mattered in this sphere were rules of equivalent exchange and fair competition in
the market economy rather than political power. Institutions offering the
education service were virtually legal entities established through legitimatized
procedures and in possession of autonomous rights according to the law.
Traditional education values changed substantially and totally new education
values emerged in higher education institutions. These new values gradually
affected the daily operation of higher education institutions. These values were:

(1) Market competition. To introduce the market mechanism so as to fully or
partially replace traditional operation mechanism which was on the basis of
top-down administration.

(2) University autonomy. To re-distribute power between the government and
higher education institutions and empower institutions enough autonomy to
compete in the market.

(3) Management by legal entity. To establish legal person institutes within
higher education institutions and perform internal structural reform by
introducing the management patterns in enterprises.

(4) Economic effectiveness. To emphasize the principles of
investment-product and cost-effectiveness and establish clear accountability
systems in place of linear state budgetary system.

(5) Cost-sharing. To introduce price mechanism into higher education
institutions through charging fees so as to relieve the government’s financial
burden.

(6) Education service. To emphasize the awareness of service and treat
receivers of this education service as consumers or clients, entitling them rights
of school choice and participation.

These new values have had a massive impact on the operation of higher
education institutions in China. Currently it is difficult to judge how these values
will affect the direction of China’s higher education in the future. In any case,
these new values have already influenced the management of higher education
institutions. On the one hand, these new values emphasize the strengthening of
flexibility, diversity and autonomy in the education system and advocate
expanding the learners’ right to choose, meeting diverse needs from different
consumers and improving accountability awareness and efficiency of schools. On
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the other hand, these values still had the potential to harm the nature of higher
education institutions in some circumstances. For example, these problems such
as decaying functions of institutions, loss of public education assets, unsatisfying
national treatment for disadvantaged group tend to aggravate. Hence, it is
necessary to fully understand the diverse influences these values have on
education.

3 An analysis of higher education institutions’ autonomy in
running schools

As discussed above, the legal status of higher education institutions is usually
characterized by its rights and obligations as prescribed by law. In other words,
higher education institutions’ autonomy in running schools is a scale that can
measure the legal status of higher education institutions. The legal status of
higher education institutions then can be viewed from two more specific angles:
How extensive are the rights of higher education institutions? How are these
rights defined?

3.1 After twenty years of decentralization reform, higher education institutions
in China have gained adequate autonomy

From the 1950s to the early 1980s, the central and local governments directly
operated higher education institutions, which was in accordance with the highly
centralized planned economic system. The government exercised complete
power over the establishment, management and operation of higher education
institutions whose autonomy was thus very limited. To change this situation, the
only way was to re-distribute power between the government and higher
education institutions. The reform of decentralization in the past twenty year has
completely altered the management and running of higher education institutions.
The government strengthened its macro-adjustment role and transferred many
powers to higher education institutions. However, this was not simply a process
of transferring power and responsibility from the government to higher education
institutions. In fact, this process changed the role of the government and higher
education institutions, re-distributed their power and responsibilities, and further
led to the differentiation and reorganization of the relationship between the
government and higher education institutions.

In the process of changing the traditional relationship between the government
and higher education institutions, three subjects affecting the basic structure and
operation of education have emerged: the founders of schools, the operators of
schools, and administrators. The role of the founders of higher education
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institutions is to invest in schools, offer necessary resources, decide the
orientation of institution development and standard of trained talent, recruit
institution leaders and supervise the operation of the institution. The Education
Law of 1995 establishes that founders of institutions can be governments at all
level, enterprises, social organizations as legal person and private citizens. Such
organizations and individuals can establish education institutions independently
or jointly. Meanwhile, the operators of education institutions are the presidents
and their administrative bodies. They are legal entities, possessing autonomy
endowed by law such as designing programs, recruiting students, guiding
employment, teaching, researching, offering social service, raising and utilizing
funds, hiring personnel, managing teachers, distributing the income and
exchanging with foreign counterparts. Finally, the administrators refer to
education authorities found within the government. They are responsible for
planning and supervising higher education development, as well as organizing
and leading higher education institutions by the means of planning, legislation,
economy, evaluation, information service and necessary administration (Lao,
2003).

The separation of founders, operators and administrators in the field of higher
education is in fact a process of power reallocation. In this process, the functions
of the government which originally performed the functions of all three roles are
transformed. The government tries not to interfere in the operation of higher
education institutions; rather, it adopts various means to supervise higher
education institutions at the macro level. Higher education institutions as the
operators are given many rights in many aspects of the daily operation, which
exceed the prescribed rights in the Education Law of 1995. In addition, higher
education institutions have acquired adequate civil rights as institutional legal
entities. Therefore, we can make a conclusion that the rights of higher education
institutions in China have surpassed those of foreign counterparts as far as we
know. The lavish rights without necessary restriction have highlighted as a
problem in the current system reform of higher education institutions.

However, there are different opinions regarding this matter. Some people,
especially the operators of higher education institution, still feel the power was
limited. There might be three reasons for that. Firstly, although higher education
institutions have gained many new powers through the decentralization reform,
these powers are mainly of internal management. Another important
power—academic power—is still in question. Secondly, the thirty-ninth article of
the Higher Education Law makes it clear that in public higher education
institutions presidents take charge under the leadership of committees of the
Chinese Communist Party. In practice, there might be two decision-makers in
institutions. When there are conflicts in power allocation and function
specification, the exercise of power will be affected. Thirdly, some powers are
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transferred from the government to the higher education institutions, but due to
the lack of legal basis, these rights can be retrieved or the government can
intrude into the institutions’ affairs.

3.2 Rights of higher education institutions evolve to be composite

Higher education institutions’ autonomy in running schools is not only adequate,
but also begins to change in nature into a composite.

There are two major types of legal relationships existing in higher education
institutions: the vertical relationship characterized by subjection and the
horizontal relationship characterized by reciprocity. The first relationship refers
to the administrative legal relationship, reflecting the vertical relationship
between the state and higher education institutions. This relationship is
characterized by how the government leads, organizes and administers education
activities. All subjects as well as their rights and responsibilities in this
administrative legal relationship are asserted by the prescribed law. They have no
freedom to choose. The government can intervene in higher education
institutions and exercise its power in the name of the state. When higher
education institutions can not fulfill their obligations, the government may force
them. When the government can not fulfill its duties, higher education
institutions can only plea the government to carry out its duties or appeal to the
law. Higher education institutions possess the following rights when performing
obligations: (1) right to manage their internal business autonomously within the
framework of law; (2) right to protect their own legitimate rights and interests; (3)
right to represent and protect their members’ rights and interests; (4) right to
participate in state business; (5) right to monitor administrative authorities or to
appeal. Another kind of administrative legal relationship is produced when
higher education institutions act as the subjects in this relationship. Higher
education institutions hold some public power thanks to the devolution and
commission from the government. When they exercise these public powers, a
series of administrative legal relationships are formed between higher education
institutions, students, faculty members and other related groups.

The horizontal legal relationship with its characteristic of reciprocity is a civil
legal relationship. Higher education institutions as legal entities create an equal
and mutually beneficial relationship with students, faculty members, social
organizations and individuals. All parties in this relationship are equal, voluntary,
and reciprocal. This relationship has become remarkable with the development of
system reform. For example, higher education institutions have rights to
cooperate with external enterprises to run joint schools and establish coalitions in
teaching, research and business; establish joint schools with foreign counterparts;
charge students fees; appoint staff members; obtain donations, investments and
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loans and offer paid services. The relationships in the new system are special
civil legal relationships, rather than administrative relationships.

Consequently, higher education institutions can be classified as two legal
subjects according to their activities. When participating in an administrative
legal relationship, they are administrative subjects possessing administrative
power as well as assuming administrative obligations. When participating in a
civil legal relationship, they are civil subjects enjoying civil rights and bearing
civil obligations.

When higher education institutions are subjects in an administrative legal
relationship, administrative laws prescribe their legal status .The Constitution of
the People’s Republic of China and other related laws and acts prescribe rights
and duties for social organizations that are subjects in administrative legal
relationships. The Education Law of 1995 makes more specific prescripts for the
rights and duties of education institutions. According to these prescripts, higher
education institutions mainly have following rights: (1) autonomous management
according to the charter of the institution; (2) organizing and conducting teaching
activities; (3) recruiting students or other educatees; (4) exercising administration
over educatees and awarding prizes or imposing punishment; (5) awarding
corresponding school credentials upon educatees; (6) employing teachers or
other staff and awarding prizes or imposing punishments; (7) managing and
using facilities and capitals of their own; (8) refusing to accept any illegal
interference into the educational and teaching activities by any organization or
individual. In the meantime, the institutions must perform the following duties:
(1) obeying laws and regulations; (2) implementing the state guidance principles
on education, adhering to the state educational and teaching standards and
guaranteeing the quality of teaching and learning; (3) safeguarding the legitimate
rights and interests of the educatees, teachers and other staff; (4) accepting and
carrying out the commissions from state administrative bodies; (5) submitting to
the punishment of fine in case of illegal activities.

As subjects in this civil legal relationship, higher education institutions’ legal
status is in accordance with the civil law. They are qualified as legal entities since
the day they are approved or registered. In China, legal entities can be enterprises,
social institutions, state organs and other organizations. The General Principles
of Civil Law distinguishes two types of legal entities based on their objectives
and tasks: enterprise legal entities and non-enterprise legal entities.
Non-enterprise legal entities refer to non-productive and non-profit entities,
including government agencies, social institutions and societics. These
organizations participate in civil activities in order to achieve their goals. Hence,
the acknowledgement of their qualification as a legal entity will assist them in
performing their functions. The legal status of higher education institutions is
legally based on the conditions and characteristics of higher education
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institutions and allows them to enjoy civil rights.

In a word, the so-called higher education institutions’ autonomy in running
schools has in fact evolved into a composite right. Based on the standards of the
division of public and private law, the rights of higher education institutions bear
features of both public and private rights. These rights can also be classified into
the rights of management and academic rights on the basis of the substantial
content. In terms of the source of rights, higher education institutions’ public
rights mainly origin from the governments’ devolution and commission, while
their private rights are civil rights they enjoy as legal entities. In addition, some
public rights change and obtain some characteristic of private rights in the
process of streamlining administration and decentralization.

Among the rights of higher education institutions, academic power is quite
unique. This power includes freedom of teaching, learning and research,
involving affairs of academic management, teacher appointment and evaluation,
academic assessment, teaching programs, academic research, etc. It is a
necessary power for higher education institutions to accomplish their social
function. The forty-seventh article of the Constitution asserts that citizens of the
People’s Republic of China have the freedom to engage in scientific research,
literary and artistic creation and other cultural pursuits. The State encourages and
assists people engaged in education, science, technology, literature, art and other
cultural works to take creative endeavors for the interests of the people. This
statement can be regarded as an expression of rights to academic research.
However, this right in the Constitution is owned by citizens. There is no specific
legal confirmation of academic rights for higher education institutions. This is an
integral issue that cannot be ignored in the autonomy of higher education
institutions.

4 Redesigning the legal status of higher education institutions

In China, higher education institutions are defined as public institutions. The
State Council enacted the Provisional Regulations on Registration and
Management of Public Institutions on Oct. 25, 1998. This act prescribes that
public institutions refer to social service organizations established by public
authorities or other organizations with state-owned assets. These institutions offer
services in education, science and technology, culture, health care, etc. This
definition comes from the General Principles of Civil Law, which categorizes
legal entities as enterprises, state organs, social institutions, and societies. This
categorization is the basis of the prescript of Article 31 in the Education Law of
1995. Because this categorization was made in the early 1980s, it fails to reflect
the present situation of higher education institutions’ legal status. It is thus urgent
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to redesign the legal status of higher education institutions.
4.1  Several opinions on the legal status of higher education institutions

In order to understand the problem of the legal status of higher education
institutions in China, it will be helpful to survey the legal status of higher
education institutions in countries which obey the continental law system. The
modern law system as well as the system of higher education institutions
originates from Japan. The Meiji Restoration in Japan was a movement based on
learning from Germany. So the systems in China are typical of the continental
law system.

There are four administrative subjects in Germany: (1) the state; (2) societies,
public legal facilities and public legal foundations with legal capacity; (3)
administrative bodies with a partial legal capacity; (4) delegated persons or
organizations (Maurer, 2000). According to this categorization, higher education
institutions in Germany have features of the second and third aforementioned
administrative subjects. They can be defined as administrative organs providing
particular service and public legal societies with partial legal capacity which are
distinct from enterprises or single civil subjects.

In countries of continental law system like Germany, state (public) schools are
defined as oeffentlich-rechtliche anstalt, or public institutions. Oeffentlich-rechtliche
anstalt are controlled by administrative subjects, maintained by individuals and
goods and continuously serve specific public goals®. Oeffentlich-rechtliche anstalt
are subject to the administrative bodies’ leading and supervision so as to assure the
rights and interests of their users. According to Ma, Oeffentlich-rechtliche anstalt is
a special product in the administrative law which did not appear until the
nineteenth century. Because of the continuous expansion of state administration
functions, the administrative burden of the state became increasingly complex. The
state then created special institutions, oeffentlich-rechtliche anstalt, to be in charge
of many special and technical affairs. As these institutions were different from the
government apparatus, they could maintain independence and freedom and it was
casier for them to get recognition and assistance from the society.
Oeffentlich-rechtliche anstalt performed mainly in the spheres of science and
technology, education, and culture (Ma, 2000).

Oeffentlich-rechtliche anstalt is a unique concept in the law of Germany and
Japan. In France, these institutions are called public interest institutions. They are
public administrative institutions offering one or more specific services to the
public. In France, health care institutions, public education institutions,

2 This is a definition by the German jurisconsult Otto Mayer. Cited from Wu G (1998). Theory
and Application of Administrative Law. Taipei: Sanmin Book Publishing Co., p.164.
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agricultural and commercial institutions, institutions connecting with public civil
engineering, institutions related to banking, the Legion d’Honor de France and
administrative bodies of the state railway system are all public interest
institutions (Hauriou, 1999). Chinese scholars called them public legal entities or
public institutions when they introduced them into China (Wang, 1988).

There are two main theories about the legal status of higher education
institutions: multiple legal status and public legal entity status.

Zhan and Li hold the opinion that Chinese schools hold a multiple legal status.
According to their argument, higher education institutions are independent legal
subjects, possessing the qualification of a legal entity. As higher education
institutions perform multiple roles in social life, they then have multiple roles in
law. According to the thirty-first article of the Education Law, higher education
institutions have the qualification of legal entity and are independent legal
subjects. As these subjects play multiple roles in social life, they bear different
rights and obligations. The legal status of higher education institutions can be
analyzed from three perspectives: higher education institution as administrative
subjects, administrative counterparts and civil subjects (Zhan and Li, 2003). I
will also note that higher education institutions might have two types of legal
subject qualification when they are engaged in different kinds of activities. When
engaging in administrative legal relationships and holding administrative rights
and duties, they are subjects in administrative legal relationships. When engaging
in civil legal relationships and holding civil rights and duties, they are subjects in
civil legal relationships. These are two different qualifications of subjects in the
legal relationships (Lao and Zheng, 1996).

Ma analyzes the particularity of the legal status of higher education institutions
from the point of view of social institutions. He believes that there are
similarities between social institutions in China and public legal entities in
countries of continental law system. They are all organizations established by the
state working for public interest. They have specific administrative goals and
offer specific services. The concepts of public legal entity and the special judicial
relief system on the basis of the separation of public and private law in the
countries of continental law system can assist solving the concerning problems in
China. Thus Ma suggests categorizing higher education institutions as public
legal entities and clarifying the relationship between higher education institutions
and their users. This is a beneficial exploration in the present systems to update
the theories about administrative bodies, reform current systems of
administration and supervision and supply overall judicial protection (Ma, 2000).

4.2 Problems and visions about the position of higher education institutions

The social transition over the past twenty years has resulted in the profound
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transformation of the social structure. The traditional planned economy has been
separated into two different parts: the market sector (private sector) and the
public power sector (public sector). The market sector bases on the modern
system of enterprises, in other words, the principle of making private profit
through free transactions. The fundamental principle of this sector is “seeking
private profit with willingness”. To assure the realization of this principle, a
series of social mechanisms have been developed on the basis of the private law
system. The public sector based on the modern government is a mechanism to
satisfy the public interest by means of the government’s collective choice where
“seeking public interest by force” works as the basic principle on the basis of the
public law system. Furthermore, in theory there is a third sector between the
public and private sectors. This sector is a sphere constituting non-enterprise and
non-government social organizations such as voluntary organizations,
associations, community organizations, interest groups and movements
spontaneously organized by citizens and also a mechanism to satisfy the public
interest via the civil, autonomous and non-profit means. “Seeking public interest
with willingness” is the basic principle in the sphere that demands a
corresponding law system to support the mechanism of non-governmental
collective choice (Wang, 1999).

Mechanism of
market
Planned
economic
community Public
_/_> power sector
Mechanism of

. . \
collective choice \

N~ 9| The third sector

Fig. 1 Transformation of the social structure during the social transition

Though there are competing opinions regarding the definition of the third
sector, it is generally agreed that educational institutions belong to this sector.
However, in China, the complexity of this problem is that the third sector has not
fully matured during the social transformation. Hence how to position higher
education institutions after the social transformation is very complex. In my view,
following points have been ignored in the previous arguments about the legal
status of higher education institutions.

Firstly, the modern university system in China was imported from abroad by
the government during the late Qing Dynasty. The first university in
China-Peking Imperial University was established by the government.
Different from their counterparts in the western society, modern universities in
China have had close relations with the government, and even were the
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government’s subordinates. In the late twentieth century, higher education
institutions began to separate from the governmental system. However, this was
in fact the result of the government’s withdrawal rather than the institutions’
natural rights. Hence there are many uncertainties existing in the legal
relationship between higher education institutions and the government. There
will possibly be a back-and —forth process the legal status of higher education
institutions will go through.

Secondly, though the third sector is emerging during this social transformation,
it is not yet mature. Thus how the separated higher education institutions will be
positioned in the current social structure remains a problem. In the meantime,
higher education institutions separated from the government either learn from the
market or still keep the planned system in their operation mechanism. They have
not yet found a mechanism of running school in correspondence with their
organizational features.

Thirdly, the reform of streamlining administration and decentralization
enlarged the power of higher education institutions, but the nature of public
power has not been clearly defined. Thus higher education institutions might use
these powers to turn to the market, resulting in the change of their nature as
social public institutions.

Fourthly, higher education institutions’ autonomy has been demonstrated from
the perspective of academic freedom, which is a typical Western approach. The
western universities were born from the tenth to twentieth centuries, whose
original forms of “teacher university” and “student university” implied academic
freedom and autonomy. But in China higher education institution acquire the
autonomy as a result of the decentralization mainly taking economic interest and
responsibility into account, so they can not obtain academic power from the
decentralization. The academic status of higher education institutions as
academic organizations is still a problem.

Finally, higher education institutions have been qualified as a separate legal
entity. As the present legal entity system does not base on the division of public
law and private law, higher education institutions have not restricted from the
perspective of public law. Higher education institutions are able to offer public
services and virtually become administrative subjects. Under such a circumstance,
the power of higher education institutions is probably out of control in their
operation.

Therefore, how we understand the nature of higher education institutions and
their rights at present is the core to the design of their legal status. This paper
argues that:

(1) Higher education institutions are public interest institutions established by
the state and maintained by the public budget for the goals of training talent and
conducting academic research. Because their objectives serve public interest and
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their target clients are uncertain, they are different from other civil subjects
aiming at making profit.

(2) Since their establishment, higher education institutions are organizations with
independent management bodies which can perform their rights independently and
bear corresponding civil liability rather than internal units of administrative
authorities or organizations commissioned by administrative authorities.

(3) The autonomy of higher education institutions is a composite in which
public power is the core and thus should be exercised fairly. Their civil rights
cannot harm their public welfare responsibilities and should be restricted in
accordance with the institutions” function.

(4) Academic power is an integral part of higher education institutions’ autonomy
for the fulfillment of their function. It is for the assurance of creativity of teaching,
learning and research and thus different from other powers. The government should
encourage and assist institutions and their faculty members to undertake creative
activities according to the constitution and not interfere without restraint.

(5) It is necessary to prescribe the legal status, rights and obligations of higher
education institutions from the perspective of public law. We can learn from
other countries’ legislation experience and enact the Law of Legal Entity of
Higher Education Institutions to confirm the public legal nature of higher
education institutions as legal entities. Specifically, they can be categorized as an
independent “legal entity of public higher education institution” in law.

Thus one alternative key to the problem of higher education institutions’ legal
status is to standardize them from the perspective of public law. They can be
defined as public interest institutions established by the state and maintained by
the public budget for the goals of training talent, conducting academic research
and serving the interest of uncertain majority and also legal entities exercising
power and performing obligations as subjects of public power.

Glossary

academic power AN T) market mechanism 737411
administrative law 170% minban higher education institution
civic law [k BNV

education reform #HH i oeffentlich-rechtliche anstalt 2% i)
education value #H &4 one institution, two systems — % # i
horizontal legal relationship H[yEH S &R planned economy #&IZ:5%

imposed institutional change 5 i1 /& A53F public higher education institution
independent school 725t ATINT

induced institutional change % 5 25T public interest AJLFIZE

legal status AT qualification of legal entity kA %%
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social change #:&75iT third sector 2 =]
social institution Fhk AL vertical legal relationship 277k R
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